& Avoiding Unintended Conseguences:

| Whistleblower and Retaliation Law

Date: September 29, 2010

Presented by:
Karen Jones and Rebecca Andrews
Labor & Employment Practice Group

4819-1488-9223



Retaliation and Whistleblowmng Charges Are On the Rise

Since 1997, retaliation claims have grown from 22% to
36% of all claims filed with the EEOC

New whistleblowing federal and state statutes have
encouraged claims

Difficulty in finding employment has lead to more
creative tactics by employees
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It's Human Nature to Get Angry

A complaint of harassment or discrimination often
feels like a personal attack

A whistleblowing claim can feel like betrayal

It is human nature to respond to any attack with
anger and resentment
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But Don't Give In to Your Anger!

Today we will discuss:

The applicable statutes on retaliation
and whistleblowing

The basic law flowing from these statutes

What activities are protected?

What actions are retaliatory?

Current law on retaliation and whistleblowing

Prudent HR and employer practices
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Anti-Retaliation Statutes:

Washington Law Against Discrimination (‘\\MLAD”)

It is an unfair practice for any employer . . . or other
person . . . to discharge, expel, or otherwise
discriminate against any person because he or she
has opposed any practices forbidden by this chapter,
or because he or she has filed a charge, testified, or

assisted in any proceeding under this chapter.
RCW § 49.60.210

Applies broadly

See also: WISHA, WA Minimum Wage Act, and WA
Industrial Insurance Act
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Anti-Retaliation Statutes:

Title VI of the Cvil Rights Act of 1964

It shall be an unlawful employment practice for an
employer to discriminate against. . . because [an
employee] has opposed any practice made an
unlawful employment practice by this subchapter,
or because he has made a charge, testified,
assisted or participated in any manner in an
Investigation, proceeding, or hearing under this
subchapter. 42u.s.c. §2000e-3(a)

See also: ADA, ADEA, FMLA, FLSA, NLRA
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Retaliation Clains; Burden of Proof

Plaintiff must prove:

O\ he or she has engaged in statutorily protected activity,
e an adverse action was taken by the employer, and
5 there is a causal link between the protected activity and

the adverse action

Proof can be by direct or circumstantial evidence
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Dodd-Frank Expands SOX Whistleblower Protections

Dodd-Frank expands whistleblower protections
iIn SOX

SOX protects employees who report mail fraud, wire
fraud, bank fraud or securities fraud

Not just publicly traded companies anymore

Statute of limitations expanded from ninety days to
180 days

SOX plaintiffs now entitled to a jury trial

Pre-dispute arbitration agreements that require the
arbitration of SOX claims are not valid or enforceable
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Federal Whistleblower Protections: The Dodd-Frank Act

Dodd-Frank Financial Reform Act (signed into law
July 21, 2010)

Dodd-Frank provides protection for employees
who report violations of the Act

One estimate is that 247 rulemakings will be
required to implement the bill
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Dodd-Frank Act: Bounties

Potential for huge bounty for whistleblowers

A person who provides “original information”
about a securities law violation to the SEC, which
leads to a successful enforcement action with
penalties of $1 million or more, entitled to collect
10-30% of the total penalties

Creates an incentive to go to the SEC instead of
reporting internally
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Dodd-Hank: Retaliation Provisions

Dodd-Frank applies to all employers
3 or 6 year statute of limitations

Plaintiffs can file directly in federal district court —
iIncluding plaintiffs with SOX retaliation claims

Reinstatement with seniority, two-times back pay with
Interest, reasonable attorneys’ fees and related costs
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Dodd-Fank: Steps to Protect Your Conpany

Don’t violate the law

Ensure employees have the ability
to report suspected violations
outside of their direct line of
supervision

Publicize employee hotlines

Encourage internal reporting of
concerns
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Other Federal Whistleblower Statutes

OSHA

Fair Claims Act - For Federal Contractors
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Washington Whistleblower Protections

WISHA

Common law claim for
wrongful termination
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New Oregon Statute Prohibiting Whistleblower Retaliation

As of January, 2010, a new Oregon law
prohibits discrimination against
whistleblowers:

It is an unlawful employment practice for an
employer to discharge, demote, suspend or
In any manner discriminate or retaliate
against an employee .... For the reason that
the employee has in good faith reported
information that the employee believes is
evidence of a violation of a state or federal
law, rule or regulation. ORS 659A.199
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What is Protected Activity?
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Almost any internal or external
complaint about anything the employee
reasonably believes is an unlawful
practice

Participating in investigations or lawsuits

Refusing to commit what the employee
reasonably believes is an unlawful act
on behalf of an employer
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Protected Activity: Exanmples

Employee complains of harassment and a hostile
work environment

Court dismisses the harassment claim

But the retaliation claim survives summary judgment

The employee had a good faith, reasonable belief that
the conduct was unlawful harassment

Quinn v. Green Tree Credit Corp., 159 F.3d 759 (2d Cir. 1998)
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Protected Activity: Exanmples

Employee complains to a co-worker
about her supervisor’'s sexual advances;
the co-worker is the son of the
company’s general manager

The court holds this was protected
activity

Conetta v. National Hair Care Centers, Inc., 236 F.3d 67 (15t Cir.
2001)
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Protected Activity: Exanmples

Supervisor makes sexual advance to employee who
physically rebuffs him

Employee also seeks to have her job title, grade, and
pay reviewed

Says to the manager that she “wonders if there is an attempt
at discrimination based on my sex” regarding her title and pay

Each of these actions are protected activities
sufficient to support a retaliation claim if employer
retaliates

Farrell v. Planters Lifesavers Co., 22 F. Supp. 2d 372 (D.N.J. 1998)
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Protected Activity: Exanmples

Employee is named in co-worker's EEOC complaint as
a witness to discrimination

Employee, with no previous performance problems, is
counseled and her job is threatened

Court holds by being named a witness, employee has

“participated” in an investigation, proceeding or
hearing

EEOC v. Creative Networks, LLC, 2010 WL 276742 (D. Ariz. Jan. 15, 2010)
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Protected Activity: Examples (SOX)

Assistant General Counsel reported to General
Counsel discovery of invalid patent that, if known,
would have affected prior decision to merge with
company holding invalid patent

AGC subsequently terminated

Court found AGC's report “definitively and
specifically” related to shareholder fraud

Van Asdale v. IGT, 577 F.3d 989 (9th Cir. 2009)
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Not Everything Is Protected Activity

After a job interview, a supervisor/interviewer makes
a comment to his colleagues about an applicant

A co-worker on the hiring committee
complains about the comment

She later claims she has been
retaliated against for complaining

The Supreme Court holds there could be no
retaliation because no reasonable person could have
believed that the isolated comment violated Title VII

Clark County School Dist. v. Breeden, 532 U.S. 268 (2001)
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Not Everything Is Protected Activity

A saleswoman sends an email to her supervisor
complaining of a fellow salesman, who stood on
the showroom floor with his pants open tucking in
his shirt

Court holds her email is not a protected activity
because there is no reasonable belief that this
conduct amounted to sexual harassment

Curd v. Hank's Discount Fine Furniture, Inc., 272 F.3d 1039 (8th Cir. 2001).
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Not Everything Is Protected Activity

Complaining about issues unrelated to discrimination,
harassment, wage and hour issues, disability
accommodation, family/medical leave or violations of
state or federal law

Complaining without indicating that
sex/race/age/disability is at issue

But don’t get cute!

Complaining about issues that are
within employee's job duties to oversee
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\What Is Prohibited Retaliation?

Any adverse employment action

Anything that may deter employees
from making complaints

Standard announced by Supreme Court
in 2006:

An employment action is retaliatory if the action is reasonably
likely to deter employees from complaining about or opposing

unlawful practices or participating in an investigation or lawsuit
Burlington Northern & Santa Fe Co. v. White, 126 S.Ct. 2405 (2006).

The scope of the anti-retaliation provision extends beyond

workplace-related or employment-related retaliatory acts and
harm
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BNSF v. White: Facts

BNSF hired White as a “track laborer” and, because of her
experience, assigned her to operate a forklift

Co-workers complained that women should not
be track laborers

White complained of discrimination/harassment

Management investigated and disciplined a
co-worker

After the investigation, White's job duties no longer included the
forklift

After White filed an EEOC complaint of gender discrimination
and retaliation; her supervisor suspended her without pay; after
the company investigated, she was reinstated with back pay
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BNSF v. White: The Standard

White claimed the revised job duties (i.e., no more
forklift) and suspension were retaliatory

The Supreme Court agreed

Revised job duties with harder and dirtier work would
likely deter a reasonable employee from complaining

The Court's focus:

The likely effect of the employer's actions on the employee
(deterrence)

The likely message to other employees (again, deterrence)
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BNSF v. White: The New Standard

Context matters in determining whether an action
IS retaliatory

According to BNSF, courts must now take account
of the employee's individual and unique
circumstances, including things that may not have
anything to do with work
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Retaliation;: Examples

Supervisor scheduled employee who cooperated in
Investigation to work in a more dangerous juvenile
detention facility

Scheduled cooperating employee to a shift where he
would have to work alone

Schedule change could dissuade a reasonable
employee from participating in a discrimination
Investigation — context matters

Hicks v. Baines, 593 F.3d 159 (2d Cir. 2010)
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Retaliation;: Examples

Lateral transfer, demotion, change in responsibilities or work
assignments, a negative performance evaluation that leads to
other negative actions, excessive discipline, and changes in
work schedules

Harassment by co-workers if supervisors know or should have
known of harassment and do nothing to stop it

Pre- and post-employment actions such as:

Refusing to hire candidate after learning she complained about
unlawful practices of her prior employer

Giving negative job reference
Refusing to provide a reference

Telling a prospective employer about the former employee's
protected activity
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What Is Not Prohibited Retaliation?

Employee complains about discrimination during
casual conversation with HR employee

HR falls to investigate employee's complaint
Failure to investigate does not constitute retaliation

Fincher v. DTCC, 604 F.3d 712 (2d Cir. 2010)

BUT:

Failure to investigate alleged death threat after earlier
complaint of discrimination held retaliatory

Rochon v. Gonzales, 438 F.3d 1211 (D.C. Cir. 2006)
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What Is Not Prohibited Retaliation?

Retaliation does not include every offensive utterance,
slight, or social ostracism by co-workers

Personnel actions generally applicable to many
employees, such as a reorganization

Routine changes in work duties or schedules are not
retaliatory if employer can show that they are
consistently applied to all employees

Note: The severity of an action's ultimate impact
(such as loss of pay or status) goes to the issue of
damages, not liability
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Bottom Line for Employers

Anti-retaliation laws serve important
purpose: To prevent real retaliation
against employees who raise good
faith complaints

But they can also be misperceived as
get out of jall free card

Goal: Prevent retaliation without letting
fear of claims hold up legitimate and
Important business decisions
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Preventing Retaliation: Recognize \Warning Signs

Sudden realization that employee has a
history of bad performance

Sudden implementation of new performance @
standards

Sudden urge to monitor the employee more
carefully

Sudden recognition that the employee is not
a team player

Sudden need for employee with different job
gualifications

Sudden need to reorganize the department

Request to “layoff” the employee who has
complained
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Best Practices for Avoiding Retaliation

Review and update your policies

Traln managers

Limit disclosure of complainant's identity to those
who need to know

Discuss non-retaliation policy during investigations
Remind accused and accuser of non-retaliation policy
Discuss how to handle perceived retaliation
Document your discussions

Follow up after investigations

Set schedule to follow up with complainant, nip problems in
bud, create record of non-retaliation
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Prudent Employer and Human Resource Practices

Scrutinize reviews and disciplinary action carefully after a
complaint has been made

Review performance record: be suspicious of new problems or
criticism that follow a complaint

Can criticism be substantiated?
Does the punishment fit the crime?

How does review/discipline compare with supervisor's treatment of
similarly situated employees?

If possible, involve neutral evaluator with no knowledge of complaint

Be very careful about changing anything after an employee files
a complaint

But don’t be afraid of making legitimate and necessary changes
that can be justified
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Hypothetical Factual Scenario #1

Employee Mark files discrimination complaint with
EEOCC

Two months later, supervisor Sue tells Mark that
Mark's co-workers have concerns that Mark is not part
of the team and cannot be trusted

EEOC issues right to sue letter

Supervisor wants to transfer Mark to another office in a
different city

Transfer would not affect Mark's job title, job grade,
salary, benefits, or hours of work

Should you approve transfer?
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Hypothetical Factual Scenario #2

Employee Ray gets “meets” performance review but
doesn't get bonus due to failure to meet certain goals

Ray sues employer and his manager for race
discrimination

Co-workers complain that Ray isn't pulling his weight

Three months later, manager wants to reorganize and
eliminate Ray's position

What steps should HR take to minimize exposure?
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Hypothetical Factual Scenario #3

Employee Angie makes complaint through
hotline about financial improprieties
iInvolving a bookkeeper in her department

You hear from Angie's supervisor that she
IS having performance problems

Angie receives her first formal discipline in 5 years of
employment and quits, claiming retaliation

What are the potential legal issues?

How could you have handled this to minimize risk to
company?
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Hypothetical Factual Scenario #4

Employee David is making co-worker Kim feel
uncomfortable by staring at her and saying things to
her about how lonely he is and asking her about her
love life

One day, David tries to give Kim a hug

Kim complains to supervisor Tom about David's
conduct

Tom tells Kim not to worry, that David is going through
a rough divorce

Has Kim engaged in protected activity?
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Hypothetical Factual Scenario #4 (continued)

Tom assigns Kim additional responsibilities that
could lead to promotion and/or increased pay

The new job duties require Kim to work longer
hours and travel more, and they interfere with
Kim's child care

Kim says she would rather not take on
additional responsibilities because of child care
problems

Tom tells her OK, but it will prevent her from
advancing within the company

Tom subsequently avoids eye contact with her and spends less
time with her at work

Discuss
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Hypothetical Factual Scenario #5

Employee Linda files a workers' compensation claim
for a back injury

Co-workers Ted and Erik make fun of Linda and act
out a slip and fall, saying “Oh! I hurt my back” %

They call Linda demeaning and offensive nhames

They tell customers that Linda lied about her back
Manager Amy joins in the laughing and pointing at Linda
Amy, Ted, and Erik all give Linda dirty looks

Linda complains to union representative, who sets up a meeting with
store director

Director has meeting with all store employees and warns them that
harassment could result in termination

Discuss
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Hypothetical Factual Scenario #5 (continued)

Amy, Ted, and Erik continue to make fun of Linda,
pretending to admonish each other not to harass Linda

Linda secures a 2-week work release due to her
medical condition

Linda overhears Amy commenting to others that Linda
“Is gonna sit on her big ass and get paid”

Store director fires Ted, but Linda never returns to
work

Can Linda establish a retaliation claim in connection
with her workers' compensation claim?
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Please contact us any time with additional questions.

Karen Jones — kjones@riddellwilliams.com
Rebecca L. Andrews —randrews@riddellwilliams.com

Bob Howie —rhowie@riddellwilliams.com

Steve DeForest — sdeforest@riddellwilliams.com
Laurence A. Shapero — Ishapero@riddellwilliams.com
Skylar Sherwood - ssherwood@riddellwilliams.com
Gena Bomotti - gbomotti@riddellwilliams.com



