

















PPACA

¢ Oh, yes, and there are some other provisions relating to health
care!

¢ Key Things You Need To Know:

¢ By 2014, employers (with more than 50 employees) must
provide “affordable” health coverage to employees or pay a
fine of $2,000 per full time employee

¢ How will employers decide whether their coverage is
affordable (measured by 9.5% of household income)?

¢ Unanswered question — will employers start dropping
coverage?
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PPACA

¢ |Individual mandate

¢ Many states are challenging
¢ Major change in how we view health insurance

¢ Some more immediate changes:

¢ For plans that provide for dependent coverage, coverage of
“children” to 26 is required (recent IRS regulations) —
Including those who are married and live away from the
home - this takes affect in next plan year for most
employers (some insurers are offering now)

¢ No denial of coverage for pre-existing conditions for
“children”

¢ Lifetime caps prohibited
¢ Limitations on annual coverage limits
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PPACA

¢ Many “grandfathered” plans can wait until 2014 to comply
with most provisions of PPACA — what does that mean?

¢ Revenue provisions — high cost (“Cadillac”) plans (2018);
Medicare tax (2013); limits on FSA (2011/2013)

¢ Many, many unknowns
¢ Cost?
¢ Affect on coverage — will insurers change their offerings?
¢ What if individual mandate is struck down?

¢ HHS is already behind issuing regulations . . .
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Lilly Ledbetter Fair Pay Act

¢ Signed January 29, 2009 —
retroactive to May 28, 2007

(i

¢ Statute of limitations begins to run, with respect to
discrimination in compensation, when an:

*

¢

¢
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Unlawful employment practice occurs
Unlawful compensation decision or other practice is adopted

Individual becomes subject to discriminatory decision or
other practice

Individual is affected by application of a discriminatory
decision or other practice, including each time wages,
benefits or other compensation is paid, resulting in whole or
In part from such a decision or other practice




Lilly Ledbetter Fair Pay Act — Court Decisions

How broad is Lilly?

¢ Schuler v. PriceWaterhouseCoopers (D.C. Cir.)
held that “discrimination in compensation” meant
paying different wages or providing different
benefits to similarly situated employees — it did not
mean denying a promotion to an employee, even if
the position would have resulted in more money

PRICEMATERHOUSE(COPERS (@]

¢ Likely that some courts will permit failure to
promote claims to go forward based on the “or
other practice” language (back to the Supremes?)

¢ Lewis v. City of Chicago (U.S. 2010)
Would Lilly help save the firefighters?
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American Recovery and Reinvestment Act of 2009

¢ COBRA subsidy has been limping along —
extensions being granted in several month
Increments — is it finally over?

¢ Dorsey v. Jacobson Holman PLLC (b.0.c.) —
does an employee denied an ARRA COBRA

H subsidy need to exhaust administrative
J remedies before the employee can sue?

r L L C

¢ One court has answered “Yes!”
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HIRE Act

¢ Hiring Incentives to Restore Employment
(“HIRE”) Act took effect March 18, 2010

¢ Finally, a federal statute that encourages employers
to ask an applicant questions that are not job related!

¢ Employer eligible for tax credit of 6.2% social security
tax:

¢ Must hire a worker who has been unemployed for 60
days (applies mostly to new positions)

¢ Applies to hires until 1/1/11 (includes recall)

¢ Extra 1K if employer keeps the worker for 52 weeks
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GINA Regulations

¢ Genetic Information Non-Discrimination Act took
effect November 21, 2009

¢ Employer cannot deliberately acquire Gl or make
employment decisions based on GlI, except:

¢ |nadvertent acquisition (casual conversation)

¢ Employer sponsored health or genetic services
(voluntary wellness programs)

¢ Publicly available information (but no medical or
court records can be searched)

¢ Genetic monitoring of effects of toxic substances in
workplace

¢ FMLA

¢ Also regulations under Title | of GINA applying to health
plans
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DOL Enforcement

¢ Focus on misclassification of
iIndependent contractors

¢ Army of investigators

¢ “Plan/Prevent/Protect” — requires companies to
take steps to find and fix violations before federal

Investigators show up!
¢ Preventing spread of infectious diseases
¢ Pre-shift examinations in mines

¢ Force any company that wants to exempt workers
under FLSA to write up classification analysis(!)
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National Labor Relations Board

President Obama made recess
appointments of Mark Pearce
and Craig Becker

¢ Pro-union members now have 3-1
majority on the Board (and the
“1's” term will expire in August)

¢ NLRB General Counsel just resigned

¢ Various Board decisions ripe for reversal

¢ |IBM Corp. - Employees in non-unionized workplaces do
not have Weingarten rights (i.e., the right to have a
coworker present at an investigatory interview)
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National Labor Relations Board

¢ Dana Corp. - Employer’s voluntary recognition of a

union did not bar a decertification or rival union petition
filed within 45 days of the notice to employees of the
voluntary recognition

¢ Harborside Healthcare Inc. - Solicitation of an
authorization card by a supervisor has an “inherent
tendency” to coerce the employee solicited and
therefore the challenging employer does not have to
establish that the supervisor engaged in coercive
conduct

¢ Oakwood Healthcare, Inc. - Made it easier for an
employer to classify someone as a supervisor and thus
exclude them from union representation
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ADAAA

¢ Americans With Disabilities Amendments Act (“ADAAA”)
¢ Employer cannot consider mitigating measures
¢ Substantially limited means less than meets the eye
¢ Major life activity means any life activity
¢ Episodic and remission

¢ Disparate treatment claim no longer requires proof of
substantial limitation of major life activity (unless transitory
and minor)

¢ EEOC regulations create classes of “automatic” disability

¢ Move on to reasonable accommodation
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Driving and Texting
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¢ Effective June 10, 2010, driving
while on cell phone or texting,
using email or accessing the
Internet is a primary offense

¢ Update company policies if
necessary!
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Quon v. Arch Wireless (u.s. Pending)

Ninth Circuit ruled that Ontario Police
Department violated the Fourth Amendment
rights of an employee and others to whom he
sent text messages when the department obtained transcripts
from the service provider and examined the messages’
contents to determine whether a monthly overage charge
resulted from personal use (turns out he was “sexting”)

¢ Quon had a reasonable expectation of privacy given his
reliance—by paying overage charges—on an informal
department policy permitting personal pager use

¢ Search was not aimed at uncovering misconduct

¢ Department could have warned Quon it would prospectively
review messages for personal use or first given him an
opportunity to redact the transcripts

¢ What will U.S. Supreme Court do?
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Staub v. Proctor Hospital (U.S. cert granted)

¢ The cat’s paw theory of liability returns to the
U.S. Supreme Court

¢ Hospital discharged employee for insubordination,
shirking duties and “poor attitude”

¢ Employee claimed bias against his reserve duty

¢ Comments by two supervisors, but decision made
by HR Director

¢ Seventh Circuit ruled that no evidence of “singular
Influence” by biased decision-maker or “blind
reliance”
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Kasten v. Saint-Gobain Performance Plastics (u.s. cert granted)

¢ |s there a requirement that complaints be
In writing?

¢ Employee complained about wage and
hour practices to management and human resources
¢ Never put the complaint in writing

¢ Seventh Circuit ruled that the Fair Labor Standards Act
only applies to written complaints (“filed a complaint”) —
can you file an oral complaint? “No,” says Seventh
Circuit

¢ U.S. Supreme Court will now have the final word
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Ricci v. DeStefano (u.s. 2009)

¢ Disparate treatment vs. disparate impact

¢ New Haven examination given to firefighters for
eligibility for promotion; African-American and
Hispanic applicants scored lower than Caucasian
test takers

¢ Civil Service Board did not use exam results — no
one was promoted

¢ Supreme Court ruled that New Haven engaged Iin
disparate treatment discrimination; not saved by
disparate impact “good faith belief”
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Lewis v. City of Chicago (u.s. 2010)

¢ City administered written test to applicants in 1995 — qualified
and “well qualified”

¢ Notified applicants of results — no one filed claim in 300 days

¢ City then began hiring applicants — black applicants sued,
claiming that the test was not valid and had a disparate impact

¢ Court of Appeals tossed out case on timeliness grounds

¢ U.S. Supreme Court reversed (9-0) — whenever employer “uses”
an employment practice that causes a disparate impact, a claim
can be brought

¢ Different than disparate treatment? Yes, but that’'s Congress’
fault, says the Supreme Court

¢ City of Chicago complains of “Catch-22" with Ricci
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Gross v. FBL Financial (u.s. 2009)

¢ Supreme Court ruled that under ADEA, employee
must show that age was the “but for” cause that
led to adverse action (not motivating factor)

¢ Jack Gross is now seeking to be the Lilly Ledbetter
of 2010!

¢ POWADA (H.R. 3721) is pending in Congress:
¢ Plaintiff must show that age was a motivating factor

¢ Defendant may avoid back pay by showing that it
would have taken same action

¢ Direct or circumstantial evidence is fine

¢ Applies to “any Federal law forbidding employment
discrimination” or retaliation (even Constitution)
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Hertz Corp. v. Friend u.s. 2010)

¢ When can a corporate assert
diversity jurisdiction in federal court?

¢ Amount in controversy must exceed $75,000

¢ Corporation must have a different state of
iIncorporation than plaintiff

¢ Corporation must have different “principal place of
business” than plaintiff

¢ Here, the U.S. Supreme Court unanimously held
that a corporation’s principal place of business is its
“nerve center” — not the place where it had the
largest volume of business
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Shady Grove v. Allstate (u.s. 2010)

¢ NY State restricted class action cases under its
consumer protection statute

¢ U.S. Supreme Court said that Federal Rule of Civil
Procedure 23 trumps New York law — it is a
“procedural” rule

¢ This could make a hard for states to restrict class
action lawsuits

¢ But don’t worry, Washington State has shown no
such inclination anyway!
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Morgan v. Kingen (wn. 2009)

¢ Business goes bankrupt — does that mean that
the CEO and COO are off the hook for personal
liability for unpaid wages?

¢ Washington Supreme Court answers: NoO!

¢ Some key facts:
¢ No dispute that wages were owed

¢ It’s very hard to show that failure to pay wages isn'’t
willful
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Briggs v. Nova Services (wn. 2009)

¢ Group of employees (some senior managers) at non-profit
write to Board of Directors and trash Executive Director’s skills
and management style

¢ Board investigates

¢ Executive Director later fires two management level employees
— others walk out

¢ Employees sue — RCW 49.32.020 (protected concerted
activity)

¢ Washington Supreme Court (divided opinion) rejects claim —
statute doesn’t cover “managerial decisions which lie at the
core of entrepreneurial control”

¢ Be careful not to over-read this case!
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Valdez-Zontek v. Eastmont S.D. (wn. App. 2010)

¢ Valdez-Zontek worked as special programs director -
T e = she submitted time sheets. Assistant Superintendent
Beverly Jagla thought the entries were dubious.

¢ Jagla also thought that Valdez-Zontek was having an
- affair with the Superintendent and Jagla shared her
beliefs with S.D. Board members and other
administrators. No proof surfaced.

| ¢ S.D. demoted Valdez-Zontek — she sued for
defamation and won $185,000 at trial.

—| * Court of Appeals affirmed jury verdict — even
: common interest privilege was not enough to save
the day for the S.D.
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Collins v. Clark County Fire Dist. No. 5 (wn. App 2010)

¢ Val Larwick worked as program director under Manager Marty
James at regional training center

¢ Larwick (and others) were exposed to steady
stream of sexually oriented comments

¢ Larwick reported to fire chief and board chair
but to no avail (“That’s just Marty!”)

¢ James eventually fired Larwick when she refused to work part
time — Larwick & others sued

¢ Jury awarded: $626K economic; $875K emotional distress
to Larwick! Trial court reduced, but Div. Il reinstated

¢ Attorneys fees of $500K ($4 million total damages)
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Corey v. Pierce County (wn. App. 2010)

¢ Pierce County prosecuting attorney fired after spat
with senior officials

¢ Wins over $2 million at trial (1.5 million for damage
to reputation)

¢ No cause of action for “negligent dissemination of
harmful information”

¢ But Pierce County gets no help in the end — the
court upholds the jury verdict
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Weiss v. Lonnquist (wn. App. 2009)

¢ Lonnquist (who is a Seattle area plaintiff’s
employment lawyer) entered into an employment
agreement with attorney including an arbitration
provision

¢ The agreement expired, and Lonnquist continued
to employ the lawyer with some modified terms

¢ Washington Court rules that arbitration agreement
did not survive end of agreement

¢ Lawyer was fired (allegedly) in violation of public
policy
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Moore v. Blue Frog Mobile, Inc. (wn. App. 2009)

¢ Siegal was former CEO of Blue Frog

¢ A founder, Jeff Moore, had signed a separation
agreement — non-disparagement provision

¢ Moore signed an affidavit adverse to the company
— It stopped severance — Moore sued company
and Siegal

¢ Court of Appeals rules that Siegal had shown a
bona fide dispute of entitlement to payment so no
double damages

Riddell Williams P.S. 37



Roe v. TeleTech (wn. app 2009)

¢ Employer revoked conditional offer of
employment because Roe tested positive
for marijuana

¢ Employee argued that she was using medical
marijuana protected by state statute (Washington
State Medical Use of Marijuana Act (MUMA))

¢ Court of Appeals held that medical marijuana
statute only applied to criminal prosecutions and
had no application to employment

¢ Washington Supreme Court will review:
¢ Does the statute create an implied right of action?

¢ Should there be a public policy claim?
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Smith v. Employment Security (wn. App. 2010)

¢ Smith was upset because his employer wanted
him to sign a declaration in a sexual harassment
suit that he believed was wrong

¢ He feared retaliation SO . . . he began secretly
recording conversations

¢ Employer later fired him — Smith sought
unemployment

¢ ESD finds misconduct — Court of Appeals affirms!
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The Register Guard v. NLRB (p.c. cir. 2009)

¢ Employers have a basic property right regarding
their email systems and are entitled to promulgate
and enforce blanket “business only” e-maill
policies (D.C. Circuit did not review Board’s
decision on this point)

¢ D.C. Circuit reversed Board and ruled that
employer violated NLRA by enforcing its policy in
discriminatory fashion:

¢ Board created false distinction between
soliciting for organizations and “personal
solicitation”

¢ Employer permitted non-business personal
solicitation via e-malill
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Dukes v. Wal Mart (9 cir. 2010)

¢ 6-5 vote — Ninth Circuit affirmed
certification of mega-class

(up to 1.5 million members
In 3400 stores)

¢ |ssues:

1. Was class too big?

2. Should district court delve more deeply into plaintiff
expert testimony on whether the class members are
similarly situated

3. Is this just the Ninth Circuit running wild?

4. Can you have a class based on decisions made by an
employer using excessive subjectivity?
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Rutti v. Lojack Corp. (9" cir. 2010)

¢ Rutti was technician who installed car alarms —
worked on site with customers

¢ Employees were required to take Lojack vehicles
— to map and prioritize jobs in the morning - and to log on to home
computers using company modem at the end of each day

¢ Ninth Circuit decision

¢ Were technicians entitled to pay for commute time in company
vehicles? (No)

¢ Was off the clock work compensable? (No a.m.; Maybe p.m.)
¢ Should technicians be paid for continuous workday? (No)

¢ BUT - California law required different result on the issue of company
vehicles (too many restrictions) — Washington law would be different
too
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Rodriguez v. Maricopa Co. Comm. College (9t Cir. 2010)

¢ Government employer — professor sent out
provocative emails to a distribution list of
employees — school officials disagreed with
content, but took no action

¢ Ninth Circuit dismissed unlawful harassment
claims under 14" Amendment against individual
defendants — suggested claims against college
should be dismissed as well

¢ First Amendment trumps harassment claim
¢ Speech vs. conduct (harassment is about the latter)

¢ “Proper object of employer’s response is to deter
and stop further harassment, not to punish the
harasser”
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Aramark v. SEIU (9 cir. 2009)

¢ No-match letters sent by Social Security Administration to Aramark

¢ Aramark notified employees that they needed to clear up the
discrepancy within a 3-day period — those that failed to clear up the
problem were terminated

¢ Arbitrator ordered workers reinstated, but Aramark sought to overturn
arbitration award in federal court

¢ Ninth Circuit agreed that public policy requires compliance with
Immigration laws, but not enough to overturn award:

¢ No-match letters can result from typographical and other innocent
errors, and of themselves do not indicate that an employee Is
undocumented

¢ 3-day period employees were given to address discrepancies was
too short, and failure to respond within that time could not
reasonably be interpreted as providing constructive notice that
they were undocumented

¢ Aramark had no evidence establishing any employee’s actual
Immigration status
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Ruiz v. Gap (9" cir. 2010 unpublished)

¢ Company laptop stolen with SSNs and other
employee information

¢ Ruiz (employee) sued Gap under California law for
negligence, etc.

¢ 9th Circuit affirms dismissal of claim

¢ Key facts

¢ Gap offered to pay for credit monitoring
¢ Lack of actual damages (Ruiz pointed to expense)

¢ No intentional conduct by Gap
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Stengart v. Loving Care Agency (N.J. 2010)

¢ Employer searched former employee’s company-owned
laptop computer — found emails to lawyer

¢ New Jersey Supreme Court rules:

¢ Loving Care’s policy was unclear on
whether it covered personal email accounts

¢ Even if policy was clear, employer was barred for public
policy reasons from reading or making use of emails to
and from lawyer (but discipline is OK)

¢ Unanswered guestions:

¢ Will this case be adopted by other state courts?
¢ Will this doctrine apply to more regulated industries?

¢ What about a circumstance where an employee
communicates with his/her lawyer about a compliance
violation at the company?
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Austin v. Amazon.com, Inc. (w.D. WA 2010)

¢ Amazon used “rounding policy” to round times to
nearest quarter hour

¢ Class members argued that policy wasn't facially
neutral because employees were flagged for
discipline if they were late, but no action if they
were early

¢ Judge Robart rejected motion to dismiss — allowed
collective action to proceed to next step
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Fincher v. Depository Trust (2 cir. 2010)

¢ Can an employer be liable for retaliation if it fails
to investigate a complaint of race discrimination?

¢ |n this case, the 2" Circuit said “No”

¢ “[A] least in the run-of-the-mine case such as this
one, an employer’s failure to investigate a
complaint of discrimination cannot be considered
an adverse employment action taken in retaliation
for the filing of the same discrimination complaint.”

¢ Follow-up to BNSF v. White
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2010 Cases

¢ Duvall v. Georgia-Pacific (10t Cir. 2010) —
Employer is not obligated to reassign a person to a
position that is not “vacant” — Here,
contract/leased workers had been performing the
position in question — court affirmed SJ for
employer, position is not vacant because a
similarly situated non-disabled employee would
not be able to apply for the position
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Other Cases

¢ Moore v. Potter (D. Oregon 2010)
Annual US Postal Service case — summary judgment granted to
employer in race discrimination case where employer had
detailed list of performance concerns

¢ Colwell v. Rite Aid Corp. (3rd Cir. 2010)
Company had obligation to accommodate an employer’s
disability related difficulties in getting to work

¢ Anderson v. Family Dollar Stores (8th Cir. 2010)
SJ on harassment claim for employer — not severe and
pervasive where supervisor rubbed her back, called her baby
doll and told her she belonged in bed with him having a cocktail
on a business trip
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Other Cases

¢ EEOC v. Kelly Services (8th Cir.)
Muslim woman who wanted to wear a khimar to work — EEOC
sued Kelly because they refused to refer Asthma Suliman to
Nahan printing company — the job involved operation of a roller
on printing press — 8" Circuit affirmed summary judgment for
employer

¢ Bamonte v. City of Mesa (9th Cir.)
Police officers lost donning/doffing claim because police
department gave them the option to don/doff at home or at
work

¢ | ewis v. Heartland Inns (8th Cir.)
Hotel desk clerk can proceed with sex discrimination claim
because she presented evidence of sex stereotyping by
decision-makers (“Midwestern girl look”)
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Other Cases

¢ Ekstrand v. School District of Somerset (7th Cir.)
Teacher with seasonal affective disorder is entitled to
accommodation of classroom with natural light

¢ Monteagudo v. Asociacion de Empleados (st Cir.)
Court reversed summary judgment where female employee
failed to report harassment because HR director was “drinking
buddy” of supervisor

¢ Rosario v. Department of the Army (1st Cir.)
Court reversed summary judgment where supervisor criticized
employee for wearing provocative clothing and called her a
“woman of the streets.”
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Other Cases

¢ Nagle v. Village of Calumet Park (7th Cir.)
Court affirmed summary judgment for employer despite police
chief referring to officers as “old white mother fuckers” and
commenting that some officers were too old for the job

¢ Jackson v. Cal-Western Packaging (5th Cir.)
Court affirmed summary judgment — employee’s belief that he
didn’t harass female subordinates did not negate employer’s
legitimate business justification
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Other Cases

¢ Porter v. Winter (9th Cir.)
Court permits plaintiff to recover attorneys fees incurred during
administrative (EEOC) proceeding — indeed, the only purpose of
the lawsuit was to collect attorneys fees — Ninth Circuit says
proceed away!

¢ Gratzl v. Office of Chief Judges (7th Cir.)
Court reporter with incontinence lost her ADA claim — she
rejected proposed accommodations of being in courtrooms
close to bathroom and “high sign” to judges

¢ Stolt-Nielsen v. Animal Feeds (U.S.)
Imposing class arbitration on parties who have not agreed to
authorize class arbitration is inconsistent with the Federal
Arbitration Act

¢ Perduev. Kenny A. (U.S))
Calculation of an attorney's fee based on the lodestar may be
increased due to superior performance, but only in extraordinary
circumstances
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Other Cases

¢ Alvarado v. Cajun Operating Company (9th Cir.)

ADA retaliation claim — no recovery of compensatory or punitive
damages

¢ Indergard v. Georgia Pacific (9th Cir.)
Physical capacity exam was medical examination under ADA —
needs to be job related and consistent with business necessity

¢ Prowel v. Wise Business (3rd Cir.)
Sex stereotyping case — summary judgment reversed: “In stark
contrast to the other men at Wise, Prowel testified that he had a
high voice and did not curse; was very well-groomed; wore what
others would consider dressy clothes; was neat; filed his nails
iInstead of ripping them off with a utility knife; crossed his legs and
had a tendency to shake his foot ‘the way a woman would sit’;
walked and carried himself in an effeminate manner; drove a clean
car; had a rainbow decal on the trunk of his car; talked about things
like art, music, interior design, and decor; and pushed the buttons
on the encoder with ‘pizzazz™
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Other Cases

¢ Edam v. Regions Fin. Corp. (8" Cir.)
Summary judgment for employer where manager referred to
plaintiff as “pregnant girl teller” — simply mentioning protected
status isn’t direct evidence of bias

¢ Coffman v. Indianapolis Fire Department (7t Cir.)
Sex+ case (short woman) — firefighters told her she had to
look through the steering wheel to see and couldn’t reach the
pedals — summary judgment affirmed for employer

¢ Budde v. Kane County (7t Cir.)
Police Chief discharged after drunk driving accident — no
ADA protection because he violated work rule
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Lawsuit of the Year

¢ Debrahlee Lorenzana worked at
Citigroup in New York City

¢ She claims the bank fired her in
part because she was too
attractive and that her clothes were
too distracting for her male
colleagues

¢ Her boss said “no turtleneck tops,
pencil skirts, fitted business suits
or other properly tailored clothing”
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Laws (Still) on the
Horizon




RAFSA (Financial Reform) Act

¢ Would add more whistleblower protections to
federal law

¢ Monetary incentive of 10-30 percent of recovery!
(motivated by Madoff)

¢ Provide for double back pay damages

¢ New cause of action for employees of financial
Institutions

¢ Expansion of SOX whistleblower protections to
subsidiaries of public companies
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The Big Apple — No More Bullying?

¢ New York Legislature considering bill
to create cause of action for creating
*abusive working environment”

¢ Would include

¢ Derogatory remarks, insults, epithets
¢ That a reasonable person would find humiliating

¢ OR, the gratuitous sabotage or undermining of an
employee’s work performance

¢ Broad remedies including punitives

* WWTWLD?
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Employee Free Choice Act (EFCA)

¢ Appears short of 60 votes in the Senate

¢ Main sticking points
¢ Elimination of secret ballot elections

¢ Mandatory arbitration if parties cannot agree on first
contract

¢ Possible compromises
¢ 30/50/70
¢ Union access to premises

¢ Heightened penalties
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ENDA

¢ Employment Non-Discrimination Act

¢ Would prohibit discrimination because of sexual
orientation and gender identity under federal law

¢ Gender identity defined as “the gender-related
identity, appearance, or mannerisms or other gender-
related characteristics of an individual, with or without
regard to the individual’'s designated sex at birth”

¢ Exemption included for employer dress codes, small
employers, religious organizations and the military

¢ Signs that this bill will be debated soon
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Paycheck Fairness Act

¢ The Paycheck Fairness Act already passed in the House
in 2009 (256-163)

It would significantly alter federal pay discrimination claims
(currently, employers can defend by pointing to “any factor
other than sex” — now it will require a “bona fide factor
other than sex”)

Paycheck Fairness Act would make punitive and
compensatory damages available under the Equal Pay
Act of 1964 (the “EPA”) without requiring proof of
discriminatory intent

It would be easier for plaintiffs to become parties to class
action lawsuits under the EPA by requiring plaintiffs to
“opt-out” of such lawsuits, rather than “opt-in” as under
current law
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Healthy Families Act

\ ,\NV. “/It

¢ Would guarantee employees
7 paid sick days for own illness
or sick family members (spouse
would be defined by state law)

¢ Covers all employers with 15 or more employees
¢ Pro-rata for part time employees
¢ Covers sickness or doctor’s appointments

¢ Prohibits employers from taking away any leave as
a result of the Act

¢ Swine flu twist
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Paid Vacation Act

¢ Would guarantee employees
at least one week of paid
vacation annually

¢ Covers all employers with
100 or more employees

¢ After 3 years, entitlement would double to two
weeks (and smaller employers would be required
to offer one week)

¢ Anyone working 1,250 hours per year after one
year would be eligible
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Arbitration Fairness Act

¢ Amends Federal Arbitration Act to make any
predispute arbitration agreements invalid and
unenforceable if it requires arbitration of:

¢ An employment, consumer or franchise dispute

¢ A dispute arising under any statute intended to protect
civil rights or regulate contracts between parties of
unequal bargaining power

¢ Virtually wipes out mandatory arbitration agreements

¢ Would explicitly overturn Penn Plaza case
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Working Families Flexibility Act

¢ The “Union of One” Act

¢ Requires good faith negotiations with every employee who
desires a change of days of work, hours of work or location
of work

¢ b5-step process of meetings and written documents

¢ If not granted, employer must give reasons in writing and
specify

¢ Costs of agreeing to change
¢ Effect of change on customer demand; and
¢ The overall financial resources of the company

¢ Weingarten rights at meetings @ ®
® O

¢ Penalty of $1,000 for violation
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Protecting American Workers Act

¢ Amend OSHA

¢ Extend coverage to public sector

¢ Strengthen whistleblower protections
for employees who report unsafe condition

¢ Increase employer penalties (minimum of $50,000 if
willful violation or death)

¢ Increase criminal penalties for death or injury

¢ Require employers to provide personal protective
equipment
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