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Why Discuss These Agreements?

� Frequently used

� Frequently litigated

� Frequently misunderstood or taken for granted

� These can be powerful tools, but litigation of these 
agreements often results in unanticipated 
blowback, higher-than-expected costs and 
burdens, and less-than-desired results

� Enforceability sometimes undermined by poor 
drafting

� Enforceability more frequently undermined by 
poor planning outside of the drafting process
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Sometimes Enforceable, Always Disfavored

� Freedom of Contract does not necessarily apply

� Non-competition agreements are always disfavored as 
restraints on trade

� Thus:  enforceable only if you do everything —
EVERYTHING — right

� Employee non-competes barred completely in 
California  

� No non-competition agreements

� No customer non-solicit agreements

� Severely restricted in Oregon

� Particulars vary widely in other states
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The Document is Only the Beginning

Maybe no enforcement=No exit interview

Maybe no enforcement=No advance notice

No enforcement=
Inadequate protection of 
confidential information

No enforcement=No truly confidential information

No enforcement=No legitimately protectible interest

No enforcement=No consideration
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Should You Have a 
Non-Competition and/or 

Confidentiality Agreement?

Riddell Williams P.S. 66

When are These Agreements Appropriate?

� Confidentiality agreements
are only appropriate:

� To protect information that would really, honestly, truly, be of
economic value to your competitor because it really, 
honestly, truly is a secret; or

� To protect other information that really, honestly, truly is and
should be treated as private or confidential (e.g., confidential
information provided by third parties; or confidential 
employee information; or protected health information)
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When are These Agreements Appropriate?

� Confidentiality agreements
are only appropriate:

� If all employees and all third parties (e.g., suppliers, 
contractors, and their employees) with access to confidential 
information are required to sign a non-disclosure agreement 
(NDA)

� If you are engaged in other rigorous efforts to protect the 
confidentiality of the secret and valuable information

� If the employee signing the agreement really will (or 
reasonably might) have access to the secret and valuable 
information

Riddell Williams P.S. 88

When are These Agreements Appropriate?

� Non-competition agreements are only appropriate:

� To protect an employer from unfair competition…

� …by an employee who has the potential to unfairly compete 
after employment ends

� Non-competition agreements are generally not
appropriate solely to protect an employer from an 
employee’s use of general experience or industry 
knowledge acquired in the course of employment
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When are These Agreements Appropriate?

� Consider whether you really need or want these 
agreements

� Consider whether you are willing to pay the 
potentially high price (money and otherwise) of 
enforcement

� Consider whether an agreement is appropriate in 
each individual case

� Consider whether you will do all the other things 
necessary to ensure enforceability of your 
agreement

Confidentiality Agreements 
and 

Confidential Information
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Confidentiality Agreements:  Issues to Resolve Before 
Deciding to Use Such an Agreement

� Confidentiality protection is an all-or-nothing
proposition

� If you don’t take all reasonable steps to protect the 
information, employee confidentiality agreements 
are not likely to be enforced (in fact, they will look 
like improper non-compete agreements in disguise)

� Employer has burden of proving 

a) information has value because of its secrecy; and 

b) reasonable steps are being taken to protect the secrecy of 
that information

� So before you spend time and money on an 
employee confidentiality agreement. . . 
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Confidentiality Agreements:  Issues to Resolve Before 
Deciding to Use Such an Agreement

� What is the information you are trying to protect?

� Is it really a secret, or is it available from another 
source?

� Does it really have economic value because of its 
secrecy?  (Or is it otherwise truly confidential?)

� Can you quantify the economic value of that 
information?  To whom?

� How would it be used to harm you or others?

� How much harm would it cause?

� How would it cause that harm?

� How would you prove this harm?



291/399171

Riddell Williams P.S. 1313

Confidentiality Agreements:  Issues to Resolve Before 
Deciding to Use Such an Agreement

� Will you scrupulously honor the terms of your 
competitor’s employee confidentiality agreements?

� If not, how will you distinguish

� Your own information

� Your information’s secrecy, or 

� Harm from the competitor’s secret information, 
agreement or harm?

Riddell Williams P.S. 1414

Confidentiality Agreements:  Issues to Resolve Before 
Deciding to Use Such an Agreement

� If the information really is secret, who will have 
access to it?

� Employees?   Which employees?  Why?  Do they need it?

� Suppliers/vendors?

� Consultants?

� Business partners?

� Are you willing to have an NDA with each of these 
individuals/parties?   Are you willing to enforce the 
agreement against each such individual/party?
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Confidentiality Agreements:  Issues to Resolve Before 
Deciding to Use Such an Agreement

� Are you taking every other reasonable 
measure to protect the confidentiality 
of the information?

� Disclosed only on a need-to-know basis?

� Security measures in place:  computer passwords and 
other physical or technology protections?

� Written policies in place, and distributed to all appropriate 
parties?

� Appropriate reminders and audits?

� Do you own the phones, internet/phone service plans, 
and computers that employees use for business?

� Do you ban flash/thumb drives, etc.?

Riddell Williams P.S. 1616

Drafting the Confidentiality Agreements

� Identify/define the confidential information in understandable 
terms (e.g., formulas, technology, business plans, employee 
information, protected health information, etc.)

� Define the permissible use of information, and/or the 
circumstances in which the information can be disclosed, 
including required approvals

� Comply with state legal requirements (are there multi-state 
issues?)

� Consider referring to state trade secrets laws (although your 
definition could potentially be broader or different than a 
trade secret)

� It is unwise to draft an agreement without the advice of 
counsel
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Drafting the Confidentiality Agreements

� Should you use a fee-shifting provision?

� Fee-shifting:  “Winner is entitled to recover attorneys' 
fees and costs from loser”

� In Washington:  No such thing as a unilateral fee shifting 
provision

� Fee-shifting provision increases risks for employee or 
third party who has not complied; but,

� Fee-shifting provision increases risks to you if you file 
lawsuit before all of the facts are available

Riddell Williams P.S. 1818

Drafting Confidentiality Agreements

� Require compliance with other confidentiality 
agreements

� This should be a condition of employment

� A court won't enforce your agreement if you fail to 
respect the rights of others who have such agreements

� This requirement should be clearly stated in the 
agreement and/or in an offer letter and/or employee 
handbook
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Using Confidentiality Agreements

� Use with everyone with access to information

� Use before they have access to information; 
agreement must be a prerequisite to access

� Give time to review, understand and sign

� Both parties sign the agreement!

� Both parties retain the agreement!

� This is a contract; it should be treated as such

Riddell Williams P.S. 2020

Using Confidentiality Agreements

� Implement all other reasonable security measures:

� Disclose only on a need-to-know basis

� Security measures in place:  computer passwords, etc.

� Create and distribute written policies regarding 
confidential information, access to information, security 
measures

� Periodically assess and update policies, confidential 
information, and security measures

� Periodically remind, audit, train

� Own the phones, internet/phone service plans, and 
computers . . . and ban flash/thumb drives!(?)
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Using Confidentiality Agreements

� Respect the confidentiality rights of others

� If you don't, a court might not respect your claim of 
confidentiality rights

Riddell Williams P.S. 2222

Protecting Information at Employee Departure

� If it's important enough to file a lawsuit, then it had 
better be important enough for you to devote 
appropriate resources to employee departures

� If someone has confidential information, you can't 
just sit by and watch it walk out the door; you can't 
act casually about this

� Take action, and make a record!
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Protecting Information at Employee Departure

� Conduct an exit interview to discuss 
confidentiality requirements

� Instruct employee to return all confidential 
information, plus phones, computers, etc.; 
make sure it happens immediately

� Deactivate security cards and computer access

� Confirm no transfer of data to home computers, etc.; or 
demand return or destruction of information (and, perhaps, 
certification)

� Consider imaging or securing the hard drive

� Redistribute copy of signed confidentiality agreement

� Document the conversation, perhaps in a writing to the 
employee

Non-Competition 
and

Non-Solicitation Agreements
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Non-Competition Agreements:  Issues to Resolve 
Before Deciding to Use Such an Agreement

� Do you really need a non-competition agreement?

� What unfair competition needs to be prevented?

� How will you explain to a court that the restriction is 
necessary to prevent unfair competition?

� How broad is the protection you need?

� How long a restriction is necessary to protect you from 
unfair competition?

� Which employees present a threat of unfair competition?

� Are the answers above the same for everyone?  Why or 
why not?

Riddell Williams P.S. 2626

Non-Competition Agreements:  Issues to Resolve 
Before Deciding to Use Such an Agreement

� Will high-level employees be bound by the same 
restrictions as lower-level employees?

� There is only one correct answer:  Yes

� If you have some other arrangement:  
Fix it or prepare to be humiliated in court

� What will you do if someone refuses to sign?

� Will you continue to employ the individual?

� Consider the effect on other employees, and on the 
enforceability of other agreements
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Non-Competition Agreements:  Issues to Resolve 
Before Deciding to Use Such an Agreement

� Do you intend to hire people from your 
competitors?

� Will you scrupulously honor their non-compete 
agreements?

� Or will you attack the viability of their agreements?  
If so:

� How will you distinguish your legitimate business needs 
from theirs?

� Or your agreement from theirs?

� Would it be better just to have free competition for 
everyone?

Riddell Williams P.S. 2828

Non-Competition Agreements:  Issues to Resolve 
Before Deciding to Use Such an Agreement

� Is it restricted or illegal in any state in which 
you intend to use it?

� California Business and Professions Code 16600

� Significant restrictions in Oregon:

� Only enforceable against certain types of employees

� Only enforceable if advance notice given

� Only enforceable if certain pay provisions in place

� Magic language required in Texas

� Protects only limited interests in Illinois:  trade 
secrets and near-permanent client relationships
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Non-Competition Agreements:  Issues to Resolve 
Before Deciding to Use Such an Agreement

� Washington:  Each restriction must be no broader than 
necessary to protect legitimate protectible interests

� Wide range of enforceability in other states

� Courts will probably apply the law in the state where 
employee resides at the time enforcement is sought

� Venue selection clauses may or may not be respected

� Choice-of-law clauses may or may not be respected

� Courts typically want to protect citizens within their 
jurisdiction

Riddell Williams P.S. 3030

Non-Competition Agreements:  Issues to Resolve 
Before Deciding to Use Such an Agreement

� If you have multi-state operations:

� Are there employee relations consequences of using it 
for some but not all employees in a particular job?

� What will you do if employees transfer from state-to-state 
and therefore may take advantage of different non-
compete laws?
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Non-Competition Agreements:  Issues to Resolve 
Before Deciding to Use Such an Agreement

� Are you willing to assume the costs and risks of 
litigation to enforce the agreement?

� Attorneys fees for immediate injunctive relief

� Attorneys fees for long-term damages litigation

� Potential harm to customer relationships?

� You may lose the injunction:  Now what?

� Requests for production; interrogatories; depositions, 
and more

Riddell Williams P.S. 3232

DraftingNon-Competition Agreements

� The judge's first impression of you will be your non-
compete agreement, the position(s) you take, etc.

� If the agreement (and the positions you take) make 
you look like a petty, vindictive, hyper-controlling, 
overreaching, self-righteous, anti-competitive jerk:   
This ain't a good start

� So reasonableness should be your guide in drafting 
every aspect of your agreement

� It's only reasonable if a disinterested third party thinks it's 
reasonable, so step back and consider this from the 
perspective of someone who couldn't care less about your 
particular business
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Drafting Non-Competition Agreements

� Do not even think of drafting these without a lawyer!

� Seek simplicity and clarity of terms; use plain 
language; don’t get cute with hyper-technical 
nonsense

� Each restriction should be no longer than necessary 
to protect from unfair competition; consider using 
different temporal or other restrictions for different 
issues:

� General non-competition/employment by a competitor

� Non-solicitation of customers/vendors, etc.

� Non-solicitation of employees

Riddell Williams P.S. 3434

Drafting Non-Competition Agreements

� Consider not having a broad non-compete 
provision;

� Instead, just have non-solicitation and confidentiality 
provisions

� Or consider prohibition only on serving customers 
with whom they had a relationship while at 
employer

� Limitless non-compete can look unreasonable

� Consider a clause that says “you must not 
compete without our express written approval”
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Drafting Non-Competition Agreements

� For geographic restrictions, consider:

� The geographic scope of your market

� The manner in which your business is conducted

� The geographic scope of the employee's market

� The manner in which the employee conducts his or her 
business:   What specific “thing” is being 
geographically restricted?

� Your restrictions must reflect these facts, 
and must appear to be reasonable to an 
indifferent third party

Riddell Williams P.S. 3636

Drafting Non-Competition Agreements

� In drafting temporal restrictions, consider:

� How quickly does your business technology change?

� How quickly do your business relationships change?

� How quickly do your business plans change?

� Your non-competition and non-solicitation 
restrictions should account for these and 
similar facts (restrictions should be no longer 
than necessary)

� Consider different temporal restrictions for 
different job categories:  But you must be 
prepared to defend the specifics



291/399171

Riddell Williams P.S. 3737

Drafting Non-Competition Agreements

� For non-solicitation clauses, consider:  is the 
term “non-solicitation” clear or sufficient?  Perhaps 
include language such as:

� “Will not facilitate . . .”

� “Will not encourage . . .”

� “Will not accept . . .”

� And so on

� Also consider scripted responses:  “In response to an 
inquiry from an XYZ employee you agree that you will 
state only . . . “

Riddell Williams P.S. 3838

Drafting Non-Competition Agreements

� Remedial clauses should be reasonable

� Liquidated damages clauses should be especially 
reasonable, and should reflect a best-effort estimate 
of likely harm

� Courts will not enforce liquidated damages awards that are 
intended to be punitive

� Overreaching liquidated damages clauses undermine your 
credibility, and make you look like a petty, vindictive, hyper-
controlling, overreaching, self-righteous, anti-competitive jerk

� REMEMBER:  Judges have considerable 
discretion in these cases; so everything you say 
or do should make you look like the good guy!
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Drafting Non-Competition Agreements

� Require compliance with other non-compete and 
confidentiality agreements:

� This should be a condition of employment

� A court almost certainly will refuse to enforce your 
agreement if you fail to respect the rights of others
who have such agreements

� This should be clearly stated in the agreement

Riddell Williams P.S. 4040

Drafting/Using Non-Compete Agreements

� Consideration = An exchange of value

� No consideration = No contract

� No contract = No non-compete agreement

� No non-compete agreement means employee 
is free to compete after employment ends

� Continued at-will employment �  consideration

� Thus, you must be able to identify real 
consideration that was provided to the employee 
in exchange for his/her entry into the non-compete 
agreement
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Drafting/Using Non-Compete Agreements

� Describe the consideration in and for the non-
compete agreement

� Make sure it's an accurate statement (not some 
boilerplate nonsense that has no connection with 
reality)

Riddell Williams P.S. 4242

Drafting/Using Non-Compete Agreements

� Examples of consideration in Washington:

� A new job (but not continued employment in the same job)

� A real promotion

� A pay increase

� A bonus

� Access to training or confidential information

� But only if you can prove these were provided in exchange 
for the non-compete agreement
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Drafting/Using Non-Compete Agreements

� Make sure your agreements:

� Align with other documents

� Align with the facts

� Comply with applicable state law

� Oregon

� Texas

� Etc.

Riddell Williams P.S. 4444

Drafting Non-Competition Agreements

� Should you use a fee-shifting provision?

� As discussed above, fee-shifting = risk-shifting

� It may, or may not be, wise to use a fee-shifting provision

� Assess your own likely litigation issues and strategies
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Using/Entering Into Non-Compete Agreements

� When hiring new employees, give
ample advance notice of any 
non-compete restrictions.  Ideally, 
notice should be:

� In writing, preferably in the offer letter

� Clearly stated (i.e., ªyou will be required to sign the 
attached non-compete agreementº which is way better 
than ªyou will be required to sign an employment 
agreementº)

� Before the employee quits his/her other job

� Or at least before s/he starts working for you

� And with ample opportunity to review, understand, ask 
questions about, and discuss the restrictions

Riddell Williams P.S. 4646

Using/Entering Into Non-Compete Agreements

� Comply with specified advance notice 
requirements in certain states (e.g., Oregon)

� Ask about other non-compete agreements before 
hiring the employee

� Don't allow the employee to start work until you 
have resolved any issues regarding another 
employer's non-compete or confidentiality 
agreement

� Nobody likes a hypocrite; 
Judges REALLY don’t like a hypocrite
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Using/Entering Into Non-Compete Agreements

� Make sure both parties sign and 
date the agreement on or before 
the first day of employment

� Or on or before the day of the consideration that is being 
given in exchange for the non-compete agreement; 

� And on or before the day of anything for which a non-
compete agreement is a pre-requisite

� Make sure both parties receive a signed copy of 
the agreement

� Retain the signed agreement in a safe and secure 
place

Riddell Williams P.S. 4848

Actions to Take When an Employee Departs

� If it's important enough to file a lawsuit, then it had 
better be important enough for you to devote 
appropriate resources to employee departures

� If someone has a non-competition agreement, you 
can't just ªhopeº they will comply when they walk 
out the door

� Take action, and make a record!
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Actions to Take When an Employee Departs

� Conduct an exit interview to discuss non-compete 
requirements

� Remind the employee of the non-compete 
agreement; give him or her a signed copy

� Nicely ask the employee's plans, and be specific: 

� Will you work?

� Doing what?

� Who is your new employer? 

� For goodness sake, don’t be shy!

� Make a record, preferably in a prompt follow-up 
letter to the employee:

� Include the employee's specific statements

So You Want to 
File a Lawsuit . . .? 
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Enforcing/Litigating Non-Compete and
Confidentiality Agreements

� Credibility is paramount in any lawsuit

� But even more so in non-compete litigation

� You must not over-reach

� The judge must like you more than the other 
guy

� So be the nicest guy on the block, and make a 
record of how nice and reasonable you are

� You are being watched!

Riddell Williams P.S. 5252

Enforcing/Litigating Non-Compete and
Confidentiality Agreements

� Time is of the essence

� To protect the information or business interests

� To demonstrate urgency, especially if asking for 
injunctive relief

� So act immediately if there is any reliable indication of a 
potential breach

� But don't believe everything you hear

� And, if applicable, remember your fee-shifting provision
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Enforcing/Litigating Non-Compete and
Confidentiality Agreements

� Before you file, consider using a ªcease and 
desistº letter

� Be stern but respectful and reasonable, and make sure 
you have an escape clause

� Be careful about unfounded and outrageous accusations

� Don't sue third parties unless you need to

� Consider using third parties as leverage against the ex-
employee

� This usually works better if you are nice to the third party

� Make it possible for them to have a dignified exit

Riddell Williams P.S. 5454

Enforcing/Litigating Non-Compete and
Confidentiality Agreements

� Before you file, consider what relief should be 
sought

� Injunctive relief:  TRO and/or preliminary injunction?

� Damages only?

� Consider:

� What harm can you prove?  

� Is the harm imminent?

� Is the harm quantifiable?  Are damages an adequate 
remedy? 

� Attorneys fees, costs, time and other resource issues



291/399171

Riddell Williams P.S. 5555

Enforcing/Litigating Non-Compete and
Confidentiality Agreements

� Before you file, consider how you will prove this 
stuff

� Documents?

� Testimony or Statements?

� From employees?

� From customers

� Will your witnesses cooperate?  
Or will there be blowback?

� Have all this stuff in place before you file!

� Also, consider selective enforcement of the 
agreement
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Enforcing/Litigating Non-Compete and
Confidentiality Agreements

� What happens after the TRO hearing:

� Discovery and preparation for the preliminary injunction 
hearing?

� Settlement?

� What happens after the preliminary injunction 
hearing?

� Discovery and preparation for trial?

� Settlement?
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Enforcing/Litigating Non-Compete and
Confidentiality Agreements

� Litigation blowback:

� Discovery:  interrogatories, requests for documents, 
depositions

� Demands for confidential information

� Expense, disruption, uncertainty

� Customer reactions

� Don't file the lawsuit unless you have the stomach 
for a long slog, or unless you are flexible about 
your objectives and willing to settle if 
circumstances dictate

Riddell Williams P.S. 5858

Enforcing/Litigating Non-Compete and
Confidentiality Agreements

� Settlement:

� What will it look like?

� Will it be confidential?

� Should an order be entered?
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Should You Hire Someone 
With a Non-Compete or 

Confidentiality Agreement? 
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Hiring Employees With Non-Compete Or 
Confidentiality Agreements 

� Check the facts:

� The restrictions (especially on multi-state agreements)

� Applicable law (especially on multi-state agreements)

� Are they enforceable?  If so, compare with your own 
restrictions

� Can you hire the person and still comply with the 
agreement?

� Even if you can comply, what will it look like to the other 
employer?   Or to a court?
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Hiring Employees With Non-Compete Or 
Confidentiality Agreements

� Consider a dialogue with the other employer

� Or directing the applicant to engage in such 
dialogue

� Consider a conditional job offer

� And be prepared to pull the plug . . . 

� You do not want to be liable for tortious intereference

Questions?

Please contact us any time with additional questions.

Laurence A. Shapero Skylar A. Sherwood
206.389.1661 206.389.1584
lshapero@riddellwilliams.com ssherwood@riddellwilliams.com


