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What’s New in Employment Litigation 
and Employment Law?
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Last Year's Prediction:  The Gathering Storm
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What’s New?

� Surprisingly little!

� Mea culpa:  We weren’t exactly perfect prognosticators!

� No Democratic legislative juggernaut

� It’s the economy stupid! ... and healthcare ... and ... Iraq 
... and ... Iran ... and ... Afghanistan ... and ... 
Immigration ...

� The Roberts Court is packed with conservatives

� And governments everywhere are short of money
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Stalled Federal Employment Legislation

� Employee Free Choice Act (EFCA)
� 50% card-check certification instead of elections

� Mandatory binding arbitration after 120 days of bargaining
� Increased penalties for employer non-compliance

� Employee Non-Discrimination Act (ENDA)
� Add sexual orientation as a protected class under Title VII

� (It doesn’t matter in Washington)

� Healthy Families Act (EFA)
� Mandatory seven days of paid leave for employee or family 

illness

� For employees who work 30+ hours per week; pro-rated for 
part-time employees

� Applies to employers with 15+ employees
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More Stalled Federal Employment Legislation

� Paycheck Fairness Act
� Unlimited compensatory and punitive damages for 

wage discrimination based on sex, race or national 
origin

� Opt-out rather than opt-in class litigation
� Employers would be required to prove race or gender 

pay disparity justified by “job-related factor consistent 
with business necessity” 

� Re-empowerment of Skilled and Professional 
Employees and Construction Tradeworkers Act 
(“ RESPECT Act” )
� Would revise the NLRA to allow unionization of certain 

front-line supervisors

� Etc.
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Administrative Enforcement In Disarray

� Transition year means more bark than bite

� EEOC and NLRB have empty seats

� EEOC transferring files to WHRC

� FEPA complaints are sitting longer (at least here in 
Washington)

� More claims but fewer resources 
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Washington Court Resources Are Lacking

� 2009 King County Superior Court trends are 
disturbing:

� 2009 court holidays/furloughs

� Criminal cases are the scheduling priority

� General civil litigation cases are at the bottom of the 
scheduling priority list

� Trial dates are hard to come by
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The More Things Change . . .

� The EEOC says claims in 2009 reflected past 
trends:
� 36% race claims
� 36% retaliation claims
� 30% sex-based discrimination claims

� In our experience:
� Employers must focus on (and do a better job with) the 

same things they have always needed to focus on:
� Candor
� Honesty
� Consistency
� Diligence
� Knowing the law:  FMLA, ADAAA, wage/hour laws
� Knowing when to seek help
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But Don’t Be Fooled:  Be Careful Out There!

� EEOC budget is on the rise; OFCCP is coming back!

� U.S. Department of Labor is authorized to hire 350 
new employees

� 2009 was a near-record year for EEOC complaints 
nationwide:  93,277 claims with $376 million 
recovered

� DOL, ICE, IRS and other federal agencies 
announced workplace audit and enforcement 
initiatives

� Washington ESD boasted in 2009 of recovering $2 
million in unpaid taxes:   “We are a fraud fighting 
machine!”
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Be Careful Out There!

� The U.S. Supreme Court has mixed things up with its 
Ricci decision

� Longer unemployment lines = more employment 
discrimination litigation

� ADAAA regulations are on the horizon

� COBRA subsidy keeps getting extended

� Employers must know more about GINA and HIPAA 

� Federal contractors must still post notice of union 
rights; refrain from spending fed money to oppose 
unions; avoid displacement of qualified workers on 
replacement service contracts (See Exec. Orders of 
Jan 30, ’09)
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Be Careful Out There!

� New legislative proposals at state and federal 
levels include:

� Proposed WA statute:  Unlawful to fire employees 
“acting in furtherance of public policy”

� Proposed WA statute:  Increased civil penalties for 
repeat wage law violators; statute of limitations tolled 
during Dep’t of Labor & Industries investigations

� Proposed fed statute:  Clarify worker 
misclassification rules and strengthen penalty 
provisions



2010 Employment Litigation/Enforcement 
Risk No. 1:

Misclassification of Workers 
as Independent Contractors



Riddell Williams P.S. 1515

Employee Misclassification:  Independent 
Contractors

� 2011 Obama administration budget includes 
legislative proposals to “increase certainty with 
respect to worker classification”:

� Reduce limits on penalties for misclassification 
discovered on audits

� Authorize IRS to issue new regulations

� The administration expects such proposals to 
increase revenues by $7 billion over 10 years

� Similar legislation proposed by Senator Kerry and 
House Member McDermott (see below)
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Employee Misclassification:  Independent 
Contractors

� Obama administration announcing increased 
enforcement.  The proposed budget includes:

� $25 million to investigate and combat employee 
misclassification

� 100 new investigators
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Current Test for Employee/Independent Contractor 
Status

� The label used by the parties is 
immaterial. 

� It is the facts of the relationship, 
not its name, that matters.
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Common Law Test for Employment

� A worker is an employee if the purchaser of that 
worker©s service has the right to direct or control 
the worker. 

� Control need not actually be exercised.
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Common Law Test for Employment

� Other key factors considered by the courts:

� Is worker in a distinct occupation or business?

� Who supplies the tools and workplace?

� How long is the work relationship?

� The method of payment, whether by the time or by the job.

� What do the parties really believe about the relationship?
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WA Industrial Insurance and Unemployment Law 
Tests

� General Rule:

� Worker means every person in this state who is 
engaged in the employment of an employer under 
this title . . .; 

� Also every person . . . who is working under an 
independent contract, the essence of which is his 
or her personal labor . . . 
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WA Industrial Insurance and Unemployment Law 
Tests

� Alternate Rule:  The Act does not apply if all of the 
following apply:
� No control or direction;

� Service outside usual course of service recipient’s business, 
or outside service recipient’s places of business . . .;

� Service provider customarily engaged in an independent 
trade, occupation, profession, or business . . . and is eligible
for a business deduction for federal income tax purposes;

� Service provider responsible for filing a schedule of expenses 
with the IRS . . . ; 

� The service provider is paying all state taxes normally paid by 
employers and businesses and has registered for and 
received a unified business identifier number from the state of 
Washington;

� The service provider is maintaining a separate set of books 
that reflect all income and expenses of the business providing 
the services.
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Misclassification:  Potential Consequences

� State and federal taxes, penalties and interest

� Criminal penalties under state and federal law

� “Employee” claims for overtime, employment 
discrimination, WARN 

� ICE enforcement for Form I-9 non-compliance

� Industrial Insurance claims
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(Proposed) Taxpayer Responsibility, Accountability 
and Consistency Act of 2009

� Independent contractor status can be asserted only 
if there is a "reasonable basis" for the classification.  
Reasonable basis exists only if:
� IRS determination, or
� No other individual in similar circumstances treated as 

an employee

� Service provider would be entitled to ask the IRS for 
a determination of employment or independent 
contractor status
� IRS would be required to review and issue 

determination within 90 days

� Increased penalties for non-compliance
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Independent Contracting Advice

� Contract with businesses, not individuals

� Ensure that businesses have proper licenses and 
indices of independent business operation

� Avoid payroll-like payment practices

� Use independent contractor's forms

� Avoid assigning similar work to employees 
and purported independent contractors

� Be alert to potential legislative changes

� Make voluntary changes; don't wait for an audit



2010 Employment Litigation/Enforcement 
Risk No. 2:

Wage/Hour 
Claims and Litigation
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Wage/Hour Class Action Litigation On the Increase

� Iron Chef Bobby Flay's company agreed to pay 
$800,000 to settle class claim by servers, runners, 
bussers and bartenders to recover tips, overtime, 
misleading mandatory “gratuity” charge, and 
reimbursement for uniforms.

� AT&T is facing $1 billion in class action FLSA claims in 
2010 from front-line “managers” who claimed they were 
required to work unpaid overtime but did not qualify for 
the executive exemption.

� Wal-Mart agreed to pay $40 million to Massachusetts 
employees who claimed it refused to pay overtime, 
refused to provide required rest and meal breaks, and 
altered timecards to avoid payment obligations.
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Wage/Hour Class Action Litigation On the Increase

� DHL recently sought court approval in 
California for a proposed $740,000 settlement of 
a class claim brought by front-line supervisors 
claiming they had been misclassified as exempt.

� Federal judge in Florida recently approved 
class certification in lawsuit for 80,000 current 
and former tax agents of H&R Block.

� Washington DSHS sued by U.S. Department of 
Labor for failure to provide overtime pay to 
1,400 case workers.
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Wage/Hour Class Action Litigation On the Increase

� Lockheed Martin Corp. proposed $1.55 
million settlement for class 293 current and 
former security guards who claimed they 
were denied meal and rest breaks.  

� Question:  Could the IAM waive California 
meal and rest break requirements?
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Employee Exemption Misclassification Another 
DOL Priority

� DOL announced in November 2009 it will hire 250 
more investigators in its Wage & Hour Division, 
and plans to launch a workers' rights campaign
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Employee Misclassification Litigation Is Big Business!

� Double damages and attorneys' fees provide huge 
incentives

� Plaintiff's attorneys know employer vulnerabilities:
� Aggressive or thoughtless exemption decisions by 

employers
� One classification decision could involve dozens, 

hundreds or thousands of employees  =  numerosity, 
typicality and commonality = a lot of money!

� HQ pressures to reduce expenses may lead to risk-
taking and deceptive practices by local managers 
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Misclassification of Non-Exempt Employees

� To properly classify an employee as exempt:

1. Duties test – administrative, executive, professional, 
etc., and

2. Paid on a salaried basis

� ªSalaried employeeº  � ªexempt employeeº

� Highly paid sales or technical employees are not 
exempt if they fail the duties test
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Administrative Exemption —The Rule

� This exemption available ONLY when paid on 
salary basis and:

� Primarily performs office/non-manual work directly 
related to management or general business 
operations; and

� Primary duty includes exercise of discretion and 
independent judgment in matters of significance
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Administrative Exemption —Classification Risks:

� Administrative assistants rarely qualify for this 
exemption

� Job title of executive is not material to the analysis

� Job duties of other employees with same job title 
not material to the analysis

� Discretion and independent judgment in 
matters of significance means what it says

� Don't get cute
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Executive Exemption —The Rule 

� This exemption available ONLY when paid on salary 
basis and:

� Primary duty is management of business or 
department;

� Customarily and regularly supervises 2 or more 
other full-time employees (or their equivalent)

� Employee has authority to hire or fire or employee's 
suggestions and recommendations as to the hiring, 
firing, advancement, promotion, etc. given particular 
weight
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Executive Exemption —Classification Risks

� Regularly supervises one full-time employee or 
two part-time employees not sufficient

� Job titles and/or project and/or budget 
responsibility not material

� “ Management”  employees who spend a large 
portion of their time doing work of front-line 
employees
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Outside Sales Exemption —The Rule

� This exemption NOT available unless:

� Paid on salary or commission basis; and

� Primary duties:

� Making sales/obtaining contracts for services; and

� Work is customarily performed by the employee 
away from employer’s place of business; plus

� Office work okay if it supports the employee's own 
sales
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Outside Sales Exemption —Classification Risks

� Sales work from employee's home does not count 
as ªaway from employer's place of employmentº!

� No more than 20% of time doing non-exempt work.

� Providing sales support for other employees does 
not count (although this person may qualify for the 
administrative exemption).
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Inside Sales Exemption

There is no such thing!
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Other Wage/Hour Litigation Hot Topics

� Donning and doffing, etc.

� Cargill Class Certification:  Just last week, a 
federal judge in Nebraska certified a class of 1,100 
workers who claim they weren't paid for pre- and 
post-production line work

� Pay for all hours worked

� Meal and rest breaks

� WA legislation proposed to protect 
healthcare/hospital workers rights 
to breaks, and to limit mandatory 
overtime



2010 Employment Litigation/Enforcement 
Risk No. 3:

Gender/Race-Based 
Discriminatory Pay Claims
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Lilly Ledbetter Is A Folk Hero!

� The Lilly Ledbetter Fair Pay Act makes 
it far easier for plaintiffs to sue for gender 
or race discrimination

� Any decision affecting someone’s pay, no matter how 
long ago the decision was made, may still be a basis for 
a lawsuit if the employee’s pay or benefits are still 
affected by that decision!

� EEOC has announced it expects to file more charges as a 
result of the Act

� OFCCP is hiring more than 200 employees to rebuild itself 
to its former self, and has identified wage/hour issues as a 
priority

� Courts are struggling to determine/manage/limit the 
contours of this law
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Lilly Ledbetter Fair Pay Act In the Courts

� AT&T v. Hulteen (Sup. Ct. 2009):  Female employee failed to 
accrue pension credits during maternity leave.  The practice 
was lawful at the time.  The Court says Ledbetter Act 
imposes no duty to correct sex-based disparities and benefits 
where the disparity was not based on illegal conduct.  

� Richards v. Johnson & Johnson (3rd Cir. 2009):  ªThe 
Ledbetter Fair Pay Act does not reincarnate the continuing 
violations doctrine . . . It does not purport to overturn Morgan
. . . (it) cannot breathe new life into prior uncharged 
discrimination . . . for disparate treatment acts involving 
discrete acts other than pay.º

� Rowland v. CertainTeed Corp (E.D. Pa. 2009):  Ledbetter Fair 
Pay Act does not apply to a ªfailure to promoteº claim.
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Gender Discrimination Settlement

� Sanovi-Aventis U.S. LLC agreed to pay $15.4 
million to settle claims from class of 4,000 female 
sales representatives who claimed they were 
underpaid and under-promoted.  Original claim 
was for $300 million.



2010 Employment Litigation/Enforcement 
Risk No. 4: 

Almost Everyone Is Disabled 
Under State and Federal Law!
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What Has Not Changed:  Disability Discrimination 
Refresher

1. No covered entity shall discriminate against a qualified 
individual on the basis of disability . . .  (ADAAA)

2. Two main types of unlawful reasonable accommodation 
discrimination under state and federal law:

� Not making reasonable accommodations to the known 
physical or mental limitations of an otherwise qualified 
individual with a disability  . . . unless . . . an undue hardship 
on the operation of the business of such covered entity

� Denying employment opportunities to a job applicant or 
employee who is an otherwise qualified individual with a 
disability, if such denial is based on the need of such 
covered entity to make reasonable accommodation to the 
physical or mental impairments of the employee or applicant
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What Has Not Changed?  

� Leave is a form of reasonable accommodation

� It is difficult to prove undue hardship

� Interactive process required; failure is a per se 
violation in the Ninth Circuit

� Hard medical evidence required to prove direct 
threat defense

� Same obligation to consider accommodation in other 
jobs

� Individualized assessment required; no arbitrary 
deadlines
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What Has Not Changed?

� Employee/applicant must still be able to perform 
essential functions with or without reasonable 
accommodation

� Employee still has same freedom to define and 
burden to prove essential functions

� Only reasonable accommodations of known 
disabilities are required (but don't get cute!)

� Employee must prove the existence of an 
accommodation that would allow him/her to 
perform essential functions
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What Has Not Changed? 

� Gambini (9th Cir.):  

� Behavior that is a manifestation of a disability is part 
of the disability; employers might need to 
accommodate the behavior 

� But this has very limited application
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What Has Changed:  Almost Everyone Is Disabled

� ªThe establishment of coverage under the ADA should not 
be overly complex nor difficult, and [Congress] expects 
that the bill will lessen the standard of establishing 
whether an individual has a disability for purposes of 
coverage under the ADA.º  (Leg. Hist.)

� ADAAA will “ restore the proper focus on whether 
discrimination occurred rather than on whether or not an 
individual's impairment qualifies as a disability.” (Leg. Hist.)

� ªIt is the intent of Congress that the primary object of 
attention in cases brought under the ADA should be whether 
entities covered under the ADA have complied with their 
obligations, and to convey that the question of whether an 
individual's impairment is a disability under the ADA 
should not demand extensive analysis.º (ADAAA)
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“Disability” Under ADAAAand WLAD

� Under the ADAAA, the term "disability" means an 
individual with:
� a physical or mental impairment that substantially

limits one or more major life activities of such 
individual;

� a record of such an impairment; or
� who is regarded as having such an impairment

� Under the WLAD means the presence of a sensory, 
mental, or physical impairment that:
� is medically cognizable or diagnosable; or
� exists as a record or history; or
� is perceived to exist whether or not it exists in fact
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Almost Everyone Is Disabled Under the ADAAA

� The Americans With Disabilities Restoration Act?

� The Act overturns Sutton v. United Air Lines (mostly)

� The Act overturns Toyota Motor Mfg. of Kentucky v. 
Williams

� ªWe believe a better way to express our 
disapproval of Sutton and Toyota is to retain the 
words ‘substantially limits,' but to clarify that it is 
not meant to be a demanding standard.” (Leg. Hist.)
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Disability Definition Change #1 –Mitigating 
Measures

� Mitigating measures (other than eyeglasses) shall 
not be considered in determining whether an 
individual has a disability 
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Disability Definition Change #2 –Major Life Activity

� A disability is a physical or mental impairment that 
substantially limits one or more major life 
activities of such individual

� The ADA did not define ªmajor life activityº but rather 
left that to the EEOC and federal courts

� Courts defined major as being important or ªof 
central importance to daily lifeº

� ADAAA expanded and clarified the definition of 
major life activity by including two non-exhaustive 
lists 
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ADAAA Major Change #2 –Major Life Activity

� Caring for oneself
� Performing manual 

tasks
� Seeing
� Hearing
� Eating
� Sleeping
� Walking
� Standing
� Lifting

� Bending
� Speaking
� Breathing
� Learning
� Reading
� Concentrating
� Thinking
� Communicating
� Working (broad class of 

jobs?  The jury is still out)
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ADAAA Major Change #2 –Major Life Activity

� Operation of a major bodily function
� Immune system
� Normal cell growth
� Digestive
� Bowel
� Bladder
� Neurological
� Brain
� Respiratory
� Circulatory
� Endocrine
� Reproductive
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Disability Definition Change #3 – “Substantially 
Limits”

� ADA did not define ªsubstantially limitsº –
EEOC defined as ªsignificantly restrictedº

� Toyota Motor Manufacturing, Kentucky Inc. v. Williams, 
534 U.S. 184 (2002) – unanimous decision

� Court interpreted strictly to create a demanding standard 
for qualifying as disabled – ªsubstantially in the phrase 
‘substantially limits' suggests ‘considerable' or ‘to a 
large degree'º

� Court held that to be substantially limited in performing 
manual tasks, an individual must have an impairment that 
prevents or severely restricts the individual from doing 
activities that are of central importance to most people's 
daily lives - the impairment's impact must also be 
permanent or long-term
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Disability Definition Change #3 – “Substantially 
Limited”

� ADAAA directs EEOC to revise its regulations
defining “ substantially limits” to comply with 
Congressional intent that the ADA be broadly 
construed

� EEOC regulations have apparently been delayed 
because of empty seats on the Commission.  
Target release date: July 2010
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Disability Definition Change #4 –Episodic and 
Remission Count

� ADAAA clarifies that an impairment that is episodic 
or in remission or latent is a disability if it would 
substantially limit a major life activity when active

� Thus, if an impairment comes and goes, it may still 
qualify as a disability

� Transitory and minor impairments with duration of 
less than 6 months are still excluded

� None of this matters in WA, where temporary 
conditions expressly qualify as disabilities
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Disability Definition Change #5 – “Regarded As”

� Original ADA left this issue silent ± result was that 
plaintiff needed to show higher standard

� ADAAA permits an individual to claim that he or she 
was discriminated against because of an actual or 
perceived physical or mental impairment regardless 
of whether or not the impairment actually limits or is 
perceived to limit a major life activity

� Exception:  Not if the impairment is transitory and 
minor (transitory means actual or expected duration 
of 6 months or less)

� Accommodation not required for individuals who 
are disabled solely under the regarded as prong 
of the definition.
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ADAAASimplifies The Analysis

� Virtually all employer obligations remain the same; 
except:

� If there is any mental or physical impairment, you 
can pretty much skip the “ are they disabled?”  
analysis and proceed to the accommodation 
questions
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Don’t Leave This Stuff To Your Supervisors!

� Accommodation issues are among the most 
difficult issues to manage.

� Supervisors and managers must be trained to 
recognize disability/accommodation issues, and to 
hand them off to HR or legal counsel.

� Don't ªregardº people as disabled!

� Keep your eye on the job!

� HR must know what they are doing, or they will 
make it worse for the company if a claim is filed.
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FMLA:  We’ve Only Just Begun ... To Provide Leave 

� When FMLA ends and the employee is unable to 
return to work . . .

� This is just the beginning of the employer's 
obligation to provide leave (or, at least, to consider 
whether such leave can be provided as a 
reasonable accommodation)

� Every state and federal court in our land says leaves 
of absence can be a form of reasonable 
accommodation, even really long and disruptive 
leaves
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The Ninth Circuit And ADA Leaves of Absence

� Leaves of absence can be a reasonable accommodation:

� Even if “ lengthy, unpredictable, and likely to be 
fruitless”

� “ The ADA does not require an employee to show that a 
leave of absence is certain or even likely to be 
successful to prove that it is a reasonable 
accommodation…”

� The duty to accommodate is a continuing duty- not 
exhausted by one effort

� Individualized assessment = no hard and fast rules; no arbitrary
deadlines; no automatic one-year termination rules



2010 Employment Litigation/Enforcement 
Risk No. 5: 

Expanded FMLA 
Notice and Leave Rights
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Employer’s Obligations –Notice Requirements

� Four Notice Requirements Under 29 C.F.R. § 825.300 
http://www.dol.gov/dol/allcfr/Title_29/Part_825/29CFR825.300.htm

� General Notice

� Eligibility Notice

� Rights and Responsibilities Notice

� Designation Notice
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Employer’s Obligations –Notice Requirements

� General Notice (29 C.F.R. § 825.300(a))

� Employer must post conspicuous notice explaining FMLA 
provisions and procedures for filing complaints of violations
� Employers may duplicate text of poster on DOL website to meet 

requirements
http://www.dol.gov/whd/regs/compliance/posters/fmla.htm

� Electronic posting is sufficient
� Posting required even if no employees are eligible for FMLA 

leave
� If workers are not literate in English, provide general notice in 

other language
� Penalty for willful violation: civil money penalty not to exceed

$110 for each separate offense

� If employer has eligible employees, must also provide notice 
to each employee in handbook (or equivalent guidance 
materials) or distribute to each new employee upon hiring
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Employer’s Obligations –Notice Requirements

� Eligibility Notice (29 C.F.R. § 825.300(b))

� If employee requests FMLA leave or the employer 
has knowledge that employee's leave may be for 
FMLA-qualifying reason, the employer must notify 
the employee of his or her eligibility within five 
business days
� Notice must state whether employee is eligible

� If employee is not eligible, notice must state at least 
one reason why

� Notification may be oral or written

� DOL Form WH-391 available at:
http://www.dol.gov/whd/forms/WH-381.pdf
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Employer’s Obligations –Notice Requirements

� Rights and Responsibilities Notice
(29 C.F.R. § 825.300(c))

� Each time employer provides an employee with the 
eligibility notice, employer must also provide written 
notice detailing 
� specific expectations and obligations of the employee 

and 

� consequences of failing to meet these obligations

� DOL Form WH-381 available at:
http://www.dol.gov/whd/forms/WH-381.pdf
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Employer’s Obligations –Notice Requirements

� Designation Notice (29 C.F.R. § 825.300(d))

� Once employer has enough information to determine 
whether leave is being taken for FMLA-qualifying 
reason, employer has five business days to notify 
employee that leave will be designated and counted 
as FMLA leave
� Notice must be in writing

� Designation decision must be based only on 
information received from the employee or employee's 
spokesperson.  Employer can request additional 
information from employee or spokesperson when 
necessary, 29 C.F.R. § 825.301(b)

� DOL designation notice (Form WH-382) available at:
http://www.dol.gov/whd/forms/WH-382.pdf
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Consequences of Failing To Provide Notice

� Employer may be liable for: 

� Compensation and benefits lost by reason of the 
violation

� Other actual monetary losses sustained as a direct 
result of the violation, and

� Appropriate equitable or other relief, including 
employment, reinstatement, promotion, or any other 
relief tailored to the harm suffered

� ALSO:  Employer forfeits ability to substitute 
vacation or sick pay for unpaid FMLA leave
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Employer Obligations —Recordkeeping

� Employers must keep records for no less than 
three years and make them available for inspection

� Covered employers who have eligible employees 
must keep records that disclose (among other 
things):
� Basic payroll and identifying data
� Dates FMLA leave is taken
� Hours of the leave, if less than full day
� Copies of employee notices furnished to the employer
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Military-Related FMLA Leave

Qualifying Exigency Leave:

� Leave permitted under basic 12 week 
FMLA allotment if employee 
experiences a qualifying exigency:

� WHO? Employee with spouse, 
son, daughter or parent on active 
duty or notified of call-up to active 
duty

� RESERVE/GUARD ONLY:  Not 
available for family of Regular 
Armed Forces members

� QUALIFYING EXIGENCIES:  
Short notice deployment; military 
events; childcare needs; financial 
or legal arrangements; counseling; 
R&R; post-deployment

Military Caregiver Leave:

� Up to 26 weeks of leave in one 12 
month period:

� WHO? Spouse, child, parent, or 
next of kin who is a covered 
service member

� WHAT? Caring for service 
member who has suffered serious 
injury or illness while on active 
military duty

� WHEN? Service member is unfit 
to perform military duties & is 
either:
� Undergoing treatment or therapy, or
� Is on outpatient status, or
� On temporary disability retired list
� Intermittent leave permitted



2010 Employment Litigation/
Enforcement Issues: 

Other Issues



Riddell Williams P.S. 7474

ICE Increasing Form I-9 Enforcement

� In July 2009 U.S. Immigration and Customs Enforcement 
(ªICEº) announced audit of 652 businesses for Form I-9 
compliance

� March 2010 press release:  ªToday’s enforcement action 
is part of a multi-phased approach by ICE to ensure that 
employers are held accountable for maintaining a legal 
workforce.  ICE is committed to investigating employers 
who engage in illegal employment schemes that utilize 
illegal labor to make an unlawful profit and give then an 
unfair advantage over businesses that operate lawfully”

� Expect more ICE enforcement 



Riddell Williams P.S. 7575

IRS Employment Tax Audits

� The IRS announced last month that it will 
randomly select 6,000 employer taxpayers for 
audit on employment tax issues (2,000 per year for 
the next 3 years)

� Audit focus:

� Improper classification of employees as independent 
contractors

� Tax treatment of fringe benefits

� Internal Revenue Code 409A compliance



Riddell Williams P.S. 7676

IRS Employment Tax Audits

Likely fringe benefit audit targets:
� employer-provided automobiles 
� de minimis fringe awards such as gift cards 
� discounted property or services 
� educational assistance benefits 
� meal reimbursements and travel per diem plans 
� corporate credit cards 
� dependent care assistance programs 
� adoption assistance 
� leave banks 
� moving expenses 
� fitness memberships 
� life insurance over $50,000 in value 
� qualified transportation fringe benefits 
� qualified retirement planning 
� listed property such as personal computers for home use 
� severance payments, outplacement counseling and SUB (Supplemental 

Unemployment Benefits) payments 
� vacation awards, including free travel, vacation homes and cash-out provisions



Riddell Williams P.S. 7777

Tax Court Rejects IRS Position On Sex-Change 
Expenses

� IRS disallowed deduction for gender-reassignment 
surgery base:  IRS called it ªcosmetic surgeryº

� Tax Court says these were legitimate and 
deductible medical expenses based on ªgender 
identity disorderº



Riddell Williams P.S. 7878

Workplace Violence Concerns Increase

� According to news reports:

� 20% of all violent crime in the U.S. occurs in the 
workplace

� The DOL reports that more than 50% of employers 
with 1,000 or more workers have reported an 
incident of workplace violence in the prior 12 months

� An estimated 1.7 million employees are injured each 
year in workplace assaults

� More than 50 million workers have reported being 
bullied on the job



Riddell Williams P.S. 7979

Preventing/Addressing Bullying and Workplace 
Violence 

� No easy answer

� Good policies; open discussion; sound HR 
management practices

� Respond quickly to reports of incidents or threats

� Confer with local law enforcement or security 
professionals



Riddell Williams P.S. 8080

Ricci Decision:  An End to Affirmative Action?

� Well, not quite

� But the Supreme Court's Rhode Island 
firefighters decision now makes it 
unlawful for an employer to reject ªvalidº 
employment tests because such tests 
favor non-minorities

� And Justice Scalia suggests ªdisparate 
impactº theory of claims may be 
unconstitutional



Riddell Williams P.S. 8181

Ricci Decision:  An End to Affirmative Action?

� Based on Ricci, U.S. District Court in Ohio 
terminated 37-year-old consent decree even 
though hiring objectives not yet achieved by 
Cleveland Fire Department:

� ªPast injustices indeed existed . . . However, the 
Court has found the City has made a good faith 
effort to remedy (past) wrongs . . . .  Using a bona 
fide job-related examination . . . Qualified minority 
candidates will have continued success . . . .º

� Takeaway:  Be careful about making any decision 
based on any protected characteristic



Riddell Williams P.S. 8282

Gender Stereotyping of Men Also Prohibited

� Sassaman v. Gamache (2nd Cir. 2009):  

� Plaintiff fired after female co-worker complained he 
was stalking her

� Employer said:  ªI really don't have any choice.  She 
knows a lot of attorneys, I'm afraid you'll sue me.  
And besides, you probably did what she said you did 
because you're a male and nobody would believe 
you anyway.º

� The Court said:  ªFear of a lawsuit does not justify 
an employer's reliance on sex stereotypes to resolve 
allegations of sexual harassment, discriminating 
against the accused employee in the process.º



Riddell Williams P.S. 8383

Retaliation/Whistleblower Claims

� There is an awful lot of protected conduct:  
SOX, OSHA, WISHA, Title VII, WLAD, 
FMLA, Industrial Insurance Act, and more

� OSHA Order in e-Smart SOX Case:  

� e-Smart ordered to reinstate employee and pay 
roughly $600,000 in damages to California worker who 
persuaded OSHA that employer systematically took 
away job duties, delayed paychecks and ultimately 
fired employee he questioned statements in SEC filing

� OSHA also ordered e-Smart to return the employee to 
work, provide neutral references, remove from 
personnel file any documents relating to his exercise 
of rights under SOX, post workplace notice of SOX 
rights 



Riddell Williams P.S. 8484

To Retaliate Is Human . . .

� Proposed Washington statute would make it 
unlawful to dismiss employees who have ªacted in 
furtherance of public policyº

� The Supreme Court in Crawford v. Metro Gov't of 
Nashville confirms that any participation in an 
investigation is protected.

� Dicta:  Refusing to commit an unlawful act is protected 
conduct

� Mendez v. Starwood Hotels:  $2 million punitive 
damages award for baker at Westin Hotel Times 
Square who was secretly monitored (via secret 
camera!) after he complained of workplace 
discrimination.



Riddell Williams P.S. 8585

To Retaliate Is Human, to Prevent Retaliation . . .

� A retaliation story line is likely to resonate with a jury 
even when a discrimination story line does not

� We've heard more than a few retaliation proposals 
from employers over the years:
� Transfer
� Demote
� Poor performance review
� Fire
� Not a team player

� So whenever someone (a) complains about 
anything; or (b) exercises any protected right: 
think, train, discuss



Riddell Williams P.S. 8686

ADEAClaims Just Got Harder To Make (outside WA)

� In Gross v. FBL Fin. Svcs., the U.S. Supreme Court 
ruled in 2009 that age discrimination claims are 
viable only if age is the only reason for the adverse 
action

� This decision makes it impossible for a plaintiff to 
claim that he or she was terminated because of age, 
and gender, and retaliation, etc.

� But this matters not in Washington state

� And this decision may be overruled by Congress



Riddell Williams P.S. 8787

Layoffs Aren’t A License To Disregard Sound Employment 
Practices

� Cutcher v. Kmart (6th Cir. 2009):  

� Plaintiff employed for 20 years with good 
performance reviews

� One month after Plaintiff took 6 weeks of FMLA 
leave, Kmart announced nationwide RIFs

� Stores told to conduct new performance reviews to 
determine RIF selections

� Plaintiff's RIF review noted ªpoor customer service 
and associate relations, and leave of absence.º  This 
was substantially different than annual reviews, one 
of which was just a few months old

� District court granted Kmart's summary judgment 
motion, but reversed at the 6th Circuit



Riddell Williams P.S. 8888

Be Careful Out There:  Workplace Investigations

� Valdez-Zontek v. Eastmont Sch. Dist.
(Wn. Ct. App. 2010)

� Plaintiff accused of affair with the superintendent; 
rumors spread in the course of investigation

� Jury awarded more than $300,000 for defamation 
and attorneys fees

� Court rejected assertion of ªprivilegeº 

� Court found no evidence that employer tried to stop 
the rumor

� Note Faragher-Ellerth tension:   Investigate to avoid 
liability; but investigation creates a class of potential 
plaintiffs



Riddell Williams P.S. 8989

Expanded COBRA Subsidy Eligibility

� Congress is endlessly expanding the 
COBRA/ARRA subsidy program

� But the most recent extension contained expanded 
eligibility provisions:

� Subsidy originally only for those who lost their job

� Now subsidy is available for those who initially lost 
coverage because of a reduction of hours but later 
lost their job on or after March 2, 2010

� COBRA notice required for these individuals



2010 Employment Litigation/
Enforcement Issues: 

What Keeps Your RW Employment Lawyer 
Awake At Night?



Riddell Williams P.S. 9191

Biggest Risks 2010:  Back to the Basics

� No matter what changes we see in the legislature or the 
courts, too much employment litigation is caused or made 
more risky by:

� Employers or supervisors/managers who have willfully 
ignored the obvious

� Supervisors/managers who have failed to communicate

� Supervisors/managers who have failed to communicate 
honestly and/or with precision

� Failure to document

� Documents/communications that focus on 
“ characterizations”  rather than “ actual facts”

� Embarrassing or incriminating communications and 
other documents



Riddell Williams P.S. 9292

Biggest Risks 2010:  Back to the Basics

� Years of tolerating poor performance or misconduct, 
followed by a sudden need to fire . . . after 
employees engages in protected conduct

� Ignorance of ADAAA, FMLA or wage/hour laws

� Retaliation:  Not a team player and similarly empty 
phrases



Questions?

Laurence A. Shapero;  lshapero@riddellwilliams.com;   206-389-1661


