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Why Is This So Important?

� Wage and hour litigation is 
on the rise 

� According to the federal 
government, 50% increase 
from 2006 to 2007 in FLSA lawsuits

� Economic pressure increases risk

� Obama administration likely to increase enforcement 
activity of the DOL
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You Could Be Liable If the Company Fails to Pay 

� Boucher v. Shaw, 572 F.3d 1087 (9th Cir. July 27, 2009)

� “Corporate agents” may be liable for unpaid wages if 
company does not or cannot pay

� Liability extends to those who exercise control over 
“nature and structure” of employment relationship or 
“economic control” over employment relationship 

� This may include officers/directors

� Bankruptcy of corporation does not affect individual 
liability
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Individual Liability Under WA Law

� Morgan v. Kingen, 169 P.3d 487 (Wash. Ct. App. 2007)

� CEO and CFO held personally liable for unpaid 
wages

� Violation was ªwillfulº because they were in control of 
funds when wages due

� Double damages and attorneys’ fees awarded under 
RCW 49.52.050(2)
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Staying In Business And Out Of Court:  Pitfalls To Avoid

� Misclassifying employees as independent 
contractors

� Failing to pay overtime to employees who 
are entitled to it

� Failing to pay properly for time that should 
be compensated

� Failing to provide rest and meal breaks 



Misclassifying Employees as
Independent Contractors
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Misclassifying Employees As Independent Contractors

� DOL has identified the misclassification of workers 
as independent contractors as a priority

� California is leading the way in targeting employers 
who misclassify employees, but Washington may 
not be far behind

� Different tests for different purposes
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Tests For Employee/Independent Contractor Status

� Under each common law and statutory test:

� The label used by the parties is immaterial 

� It is the facts of the relationship, not its name, that 
matters
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Common Law Test For Employment

� Under the ªcommon lawº test:

� Key is whether organization has right to direct or 
control the worker

� If the service recipient has the right to control, 
employment may be shown
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Statutory Tests:  Industrial Insurance Act

� Specifically includes independent contractors.  
Very narrow exception, including:

� No control or direction

� Independent trade, occupation, profession, or 
business

� File schedule of expenses with the IRS for the 
business 

� Paying all state taxes

� Maintaining a separate set of books
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Washington Unemployment Act:  Employee Or I/C?

� Default is employee, unless:

� Individual free from control or direction

� Outside usual course of business or outside places of 
business; and

� Independently established, trade, occupation, profession, 
or business; and

� File schedule of expenses with IRS; and

� Has a Washington unified business identifier; and

� Separate set of books for business
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IRS 20 Factor Test

� Sample of IRS factors that indicate 
employee relationship:

� Required to follow organization’s instructions

� Little skill required of individual

� Integral to and integrated into organization’s operations

� Company concerned with process of how work done

� Longer, exclusive relationship with company

� Individual does not work for other customers, works 
only for one organization

� Works at organization’s place of business

� Individual does not supply own tools or materials
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Risks of Misclassification

� Federal tax liability

� Unanticipated liability for on-the-job injury or illness

� Unanticipated liability for unemployment benefits

� Unanticipated retirement, stock or group health plan 
liability

� Unanticipated WARN liability

� Penalties for failure to obtain INS Form I-9
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Don’t Use an I/C When You Really Want an Employee

A company should enter into an independent contractor 
relationship only when it does not want (or does not feel 

qualified) to direct or control the service provider.

or

A company should direct or control an independent 
contractor only when it is confident that other factors 
preclude the existence of an employment relationship.
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Beware!!

� Independent contractors and employees 
doing the same work

� Independent contractors doing work 
that is core of business

� Exclusive relationships with independent contractors

� Having employees resign, then rehiring them as 
independent contractors

� Furnishing tools, equipment, uniforms to independent 
contractors
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Example: Liability For Injuries To Employees Of 
Independent Contractors

� Kamla v. Space Needle Corp., 147 Wn.2d 117 (2002)

� Employee of Pyro-Spectaculars injured while working 
on Space Needle fireworks display

� Court holds individual not employee of SNC

� Key:  No direction and control, evidence is that 
SNC did not affirmatively take responsibility for 
safety or any other aspects of how job done
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Example: Liability For Injuries To Employees Of 
Independent Contractors

� Kinney v. Space Needle Corp., 121 Wn.App. 242 (2004)

� Kinney also an employee of Pyro-Spectaculars, 
injured while installing fireworks

� Court holds Kinney was employee of SNC

� Key distinction from Kamla: Evidence that SNC 
retained control over the manner in which I/Cs 
completed work, especially in the area of safety



Misclassifying 
Non-Exempt Workers
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First Things First:  Who Is Exempt?

� The MWA and the FLSA require that employees 
receive a minimum wage and time and a half pay 
for all hours worked over 40 in a week

� An employee is by default covered by these laws

� Only employees who are specifically exempted 
from both the MWA and the FLSA are not required 
to receive the minimum wage and overtime
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Misclassification As Exempt And Non-Exempt

� To properly classify an employee as exempt from 
overtime, the employee must meet two sets of 
requirements:

� Duties test – executive, administrative, professional, etc.

AND

� Salary Basis test – paid on a salary basis at least 
$455/week ($23,660/year)

� Forget about ªsalariedº vs. ªhourlyº



Riddell Williams P.S. 2121

Executive Exemption –The Rule 

� This exemption available ONLY when:

� Salary basis:  � $455/week ($23,660/year)

� Primary duty is management of business or 
department

� Customarily and regularly supervises 2 or more other 
full-time employees (or their equivalent)

� Employee has authority to hire or fire or employee's 
suggestions and recommendations as to the hiring, 
firing, advancement, promotion, etc. given particular 
weight
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Executive Exemption –Terms 

� ªPrimary dutyº 

� Fact specific inquiry

� Does NOT strictly mean more than 50% of work time

� Look to relative importance of duties, discretion and 
judgment, closeness of supervision, relative rates of pay

� ªManagementº work

� Discretion and judgment over work flow or work force

� Performs normal supervisory functions
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Executive Exemption –Classification Risks

� Not sufficient if regularly supervises one full-time 
employee or two part-time employees

� Job titles and/or project and/or budget responsibility 
not material

� Be careful in classifying employees who spend a 
large portion of their time doing work of front-line 
employees
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Administrative Exemption –The Rule

� This exemption available ONLY when:

� Salary basis:  �  $455/week ($23,660/year);

� Primarily performs office/non-manual work directly 
related to management or general business 
operations; and

� Primary duties include exercise of discretion and 
independent judgment in matters of significance
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Administrative Exemption –Terms 

� ªManagement or general business operationsº

� Refers to the type of work performed by the employee

� Work must be directly related to assisting with the 
running or servicing of the business

� Examples:  tax, finance, accounting, budgeting, 
auditing, research, safety and health, human 
resources, employee benefits, legal and regulatory 
compliance
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Administrative Exemption –Terms

� ªDiscretion and independent judgmentº

� Compares and evaluates possible courses of conduct, 
and acts or makes decisions after the various options 
have been considered

� Must be exercised with respect to ªmatters of 
significance,º which refers to the level of importance 
or consequence of the work performed, employee's 
authority

� Decisions and recommendations may be reviewed at 
a higher level and occasionally be revised or reversed

� Fact specific inquiry
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Administrative Exemption –Classification Risks

� Administrative assistants rarely qualify for this 
exemption

� Job title is not material to the analysis

� Job duties of other employees with same job title 
not material to the analysis

� Discretion and independent judgment in matters of 
significance means what it says 
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Learned Professional Exemption –The Rule

� This exemption available ONLY when:

� Salary basis: �  $455/week ($23,660/year);

� Primary duty is performance of work requiring 
advanced knowledge including the consistent exercise 
of discretion and judgment;

� The advanced knowledge is in a field of science or 
learning; and 

� The advanced knowledge is customarily acquired by a 
prolonged course of specialized intellectual 
instruction
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Learned Professional Exemption –Terms

� ªProlonged course of specialized 
intellectual instructionº
� Specialized academic training
� Ask:  Does employee have the 

appropriate academic degree?

� ªCustomarilyº
� Term provides some wiggle room to include 

employees with substantially the same knowledge 
and skill level as degreed professionals, who attained 
advanced knowledge through work experience and 
intellectual instruction
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Learned Professional Exemption –Classification Risks

� Paralegals?

� Bookkeepers?

� Bookkeepers who are called ªSr. Accountantsº?

� Highly skilled employees doing manual work?



Riddell Williams P.S. 3131

Outside Sales Exemption –Classification Risks

� Sales work from employee's home does not count 
as ªaway from employer's place of employmentº!

� No more than 20% of time doing non-exempt work

� Providing sales support for other employees does 
not count even if it is sophisticated sales support
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Inside Sales Exemption

There is no such thing!
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Other Exemptions

� Creative Professional

� Teachers

� Computer Professional

� Highly Compensated Employee
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Properly Determining Salary Basis

� Paid on a ªsalary basisº

� � $455/week ($23,660/year);

� Regularly receives predetermined amount each pay 
period;

� Receives full salary for any week in which he/she 
performs any work;

� Pay not reduced because of the variations in the 
quality or quantity of work
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Washington Law On Salary Basis

� Factors that weigh against salary basis:
� Partial day deductions from employee's pay 

(some are ok, others are not—more later)
� Requiring employee to make up missed time
� Requiring employee to work fixed, specified shifts
� Requiring employee to work 40+ hours per week

� But you can:
� Require exempt employees to record hours worked 

and submit weekly reports
� Calculate salaries using an hourly rate 
� Require exempt employees to work a specified 

schedule
� Provide additional pay for hours worked in excess of 

40 hours per week
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Certain Deductions Are OK For Exempt Employees

� Absences for one or more days for personal reasons other than 
sickness or disability - employers can deduct for full days only

� Absences of one or more full days because of sickness or
disability, if the deduction is made in accordance with a bona 
fide sick leave plan, policy or practice

� Unpaid disciplinary suspensions of one or more full days 
imposed in good faith for infractions of workplace conduct or 
significant safety rules

� Absences for FMLA leave, including deductions for partial day 
absences for intermittent leave

� Employee performs no work during a week

� Partial-day deductions from leave banks pursuant to employer's 
written bona fide policy
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Effect Of Improper Deductions On Exempt Employees

� Loss of exempt status!

� Unless isolated or inadvertent improper deduction 
and employer promptly resolves the issue
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Volunteers

� Work is performed for a public, 
religious or humanitarian objective

� No expectation of pay

� Work performed at the individual's initiative

� Employees who volunteer
� All of the above PLUS:

� Volunteer work done on employee's own time; and

� Volunteer duties may not be similar to regular duties
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Interns And Trainees

� Can be a wage and hour pitfall

� Six factor test for trainees:

1. Training is similar to what would be offered in a 
vocational school

2. Training is for the benefit of the trainee

3. Trainees do not displace regular employees, but work 
under close observation

4. Employer derives no immediate advantage from the 
activities of the trainee (in fact, operations may be 
impeded)

5. Trainees are not necessarily entitled to a job at the end 
of the training period

6. Employer and trainee understand that no wages will be 
paid for training period



Failing To Pay For 
All Hours Worked
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Failing To Pay For All Hours Worked

� Employers must pay employees for all hours 
worked

� Work time includes work not requested but suffered 
or permitted to be performed
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Waiting Time And On-Call Time 

� Depends on the particular circumstances - no 
ªlegal formulaº to determine the answer

� Two predominant factors: 

1. The degree to which the employee is free to engage 
in personal activities, and 

2. The agreements between the parties
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On-Call Time

� Factors considered by the Courts in 
determining if on-call time is hours worked

� On-premises living requirement

� Excessive geographical restrictions

� Frequency of calls unduly restrictive

� Fixed time limit for response was unduly restrictive

� Ease of trading on-call responsibilities

� Use of a pager could ease restrictions, and 

� Did employee actually engage in personal activities 
during on-call time
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On-Call Time:  Example

� Brigham v. Eugene Water & Elec. Bd.,
357 F.3d 931, 936 (9th Cir. 2004)

� Required to live on the remote premises of power 
plant

� Strict geographic limitations

� Employees could engage in a wide variety of 
personal activities while on-call

� Close call ± but Court ultimately ruled in favor of 
employees
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Waiting Time:  Example

� United Transportation Union Local 1745 v. 
Albuquerque, 178 F.3d 1109 (10th Cir. 1999)

� Court held that time spent off during split 
shifts varying from 3 ± 5 hours not 
compensable

� Employees were free to do anything they 
chose except drink alcohol during the time 
between their shifts
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Waiting Time:  Example

� Mireles v. Frio Foods, Inc.,
899 F.32 1407 (5th Cir. 1990)

� Waiting periods between 15 and 45 minutes were 
compensable because employees commuted to work, 
nearest store was 1.5 to 2 miles away, and trial court 
found that it would have been difficult for the 
employees to effectively use short periods of time for 
their own personal benefit.
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Donning and Doffing:  Examples

� Alvarez v. IBP, Inc., 546 U.S. 21 (2005)

� Donning necessary, specialized protective 
gear compensable

� Ballaris v. Wacker, 370 F.3d 901 (9th Cir. 2004)

� Changing into required uniforms compensable when:

� Uniforms required

� Employees not allowed to leave with uniforms on

� Uniforms for company's benefit
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Donning and Doffing:  Examples

� De Ascenio v. Tyson Foods, Inc., 
500 F.3d 361 (3rd Cir. 2007)

� Instruction requiring jury to consider amount of 
exertion in donning and doffing erroneous

� Jury should only consider whether work is integral 
and indispensable to primary activity
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Commuting, Preliminary, Postliminary Activities

� Commuting generally not compensable time

� Rutti v. Lojack Corp., Inc.,
--- F.3d ---, 2009 WL 2568661 (9th Cir. August 21, 2009)

� Commuting time in company car not 
compensable

� Preliminary activities related to commuting 
not compensable

� Postliminary activities that are essential to 
duties and take approximately 15 minutes are 
compensable
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Commuting Time, Washington Law

� Contrast Rutti with Stevens v. Brink’s Home 
Security, 162 Wn.2d 42, 169 P.3d 473 (2007)

� Employees voluntarily used employer's vehicles for 
commuting

� Commuting time ªon dutyº under WMWA because 
employees restricted in what they could do when 
commuting

� Brink's truck was a ªprescribed workplaceº
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Booting Up

� Several lawsuits have been filed 
demanding compensation for time 
spent booting up and shutting down 
computers

� Consider requiring employees to 
clock in before booting up and to shut 
down computer five minutes before 
end of shift
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Travel Time:  All In A Day’s Work

� Time spent by an employee in travel as part of his 
principal activity, such as travel from job site to job site 
during the workday, must be counted as hours worked

� One-day travel to a different city is usually working time

� Overnight travel outside of the home community 
generally is working time, especially if that travel occurs 
during normal working hours
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Training Time

� Almost all time spent in training for work is 
compensable

� SPEEA v. The Boeing Co., 
WA Supreme Court held Boeing 
employees entitled to compensation for time spent 
in ªpreemploymentº orientation sessions

� Sessions required

� Employees filled out payroll forms, signed tax forms, 
viewed orientation videos, obtained photo security 
badges, and other such activities
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Fluctuating Workweek

� Jan. 2009 DOL letter

� Computing back pay using fluctuating workweek 
method

� Must be a clear mutual understanding that salary 
covers all hours worked

� Acceptance by employee of payment of salary for all 
hours worked validates fluctuating workweek

� Overtime hours may be paid at half-time



Rest And Meal Breaks
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Rest And Meal Breaks

� Under the FLSA, rest and meal breaks are not 
required, but are encouraged

� Many states, including WA, require employers to 
provide rest and meal breaks

� Wal-Mart pays for failure to comply 

� PA jury awards Wal-Mart workers 
$78M for missed meal and rest breaks

� CA jury awards $172M to Wal-Mart workers for 
missed meal breaks
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Rest Breaks:  WA law

� 10 minutes of rest for every 
4 hours of work

� Paid for rest time

� May require employee to stay on the 
premises 

� BUT employee must be completely relieved of duties

� Scheduled or intermittent rest breaks
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Meal Breaks:  WA law

� Allowed unpaid 30 minute meal 
break if work more than 5 hours

� If taken, must be taken between 
second and fifth hour of work

� If unpaid break, employee must be completely 
relieved of duties

� Employee may waive—but get in writing!



Questions?

Please contact us any time with additional questions.

Karen Jones –kjones@riddellwilliams.com
Rebecca L. Andrews –randrews@riddellwilliams.com

Bob Howie – rhowie@riddellwilliams.com
Steve DeForest –sdeforest@riddellwilliams.com
Laurence A. Shapero – lshapero@riddellwilliams.com
Sky Sherwood –ssherwood@riddellwilliams.com
Gena Bomotti - gbomotti@riddellwilliams.com


