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Themes for 2008-2009

� Importance of multi-tasking

� Constant update of policies

� Train managers

� Appearances matter

� “Legitimate non-discriminatory business reason”



New Laws Already
in Force



Riddell Williams P.S. 44

Washington State Paid Family Leave

� Paid family leave insurance program was slated to begin on 
October 1, 2009 – now delayed 3 years until 2012

� Governor Gregoire suspended start-up activity in the fall of 
2008 – no money for program

� Employees in Washington would be entitled to up to five 
weeks’ paid family leave “because of the birth of a child of the 
employee and in order to care for the child,” or “because of the 
placement of a child with the employee for adoption”

� The law also provided certain employees with re-employment 
after taking leave if:

� the employer has more than 25 employees; and 

� the individual has been with the employer at least twelve months
and worked at least 1250 hours during the previous twelve-month 
period 
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Marriage Equality in Washington

� Passed Legislature in April 2009 ±
Governor Gregoire signed into law

� Adds ªstate registered domestic 
partnerº to many state laws where ªspouseº was 
included

� Washington Family Leave Act

� Washington Family Care Act

� Military Family Leave Act

� Industrial Insurance

� Unemployment Compensation

� Must be same-sex or 62 and older opposite sex 
couples
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Lilly Ledbetter Fair Pay Act

� Signed January 29, 2008 ± retroactive to May 28, 
2007

� Statute of limitations begins to run when an:

� Unlawful employment practice occurs:

� Unlawful compensation decision or other practice is 
adopted;

� When an individual becomes subject to 
discriminatory decision or other practice;

� When an individual is affected by application of a 
discriminatory decision or other practice, including 
each time wages, benefits or other compensation is 
paid, resulting in whole or in part from such a 
decision or other practice.
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Lilly Ledbetter Fair Pay Act - Questions

� Does the law apply to class actions?

� Does the law apply to adverse 
impact cases?

� Does the law apply to promotion or 
layoff cases as well as 
compensation cases?

� Will it be applied retroactively?
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Pro-Labor Executive Orders

1. Requires government contractors to offer jobs to 
ªqualifiedº employees when a contract changes 
from a prior contractor

2. Requires government contractors to post notice of 
right to join union

3. Prohibits government contractors from being 
reimbursed for expenses for trying to persuade 
employees to form or refrain from forming unions

4. Requires federal construction contractors to enter 
project labor agreements and favor union 
companies
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TARP Compensation Limits

� Businesses accepting future TARP (Troubled 
Asset Relief Program) funds will need to agree to 
limit top executive compensation to $500,000 
annually

� Lawyers are already identifying loopholes that may 
allow companies to get around these rules

� Big question:  How far will compensation limits 
extend into private sector?
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American Recovery and Reinvestment Act of 2009

� Significant changes to COBRA continuation of coverage for 
qualified beneficiaries who are ªassistance eligible individualsº
± those who were involuntarily terminated on or after 
September 1, 2008

� Special COBRA election period available to individuals who did 
not elect COBRA continuation of coverage when it was initially 
offered (or elected and later dropped coverage)

� Employer will receive a reimbursement for the amount of 
premiums not paid by the AEI.  This will be 65% of the COBRA 
premium (unless the employer directly subsidizes the total 
COBRA premium).  Upon receipt of the AEI’s premium 
payment, the employer may reduce payroll taxes in an amount 
equal to the portion of such reimbursement related to the 
premium.
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ARRA- COBRA

� The subsidy ceases to apply as of the earliest of 
the date AEI becomes eligible for coverage under 
another group health care plan or nine months 
after the first day of the first month to which the 
subsidy applies

� The federal subsidy will end for qualifying events 
occurring after December 31, 2009

� The full subsidy will not be available to certain high 
income individuals (145K for an individual; 
$290,000 for a joint return)
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ARRA–Whistleblower Protections

� New whistleblower protections 
under ARRA, also called the 
McCaskill Amendment, are designed to prevent 
abuse and mismanagement of funds, safety and 
health violations and violations of law as related to 
activities of entities funded by stimulus monies

� Applies to non-federal employers receiving 
stimulus funds. It appears that the law also covers 
private employers who contract with entities 
receiving federal stimulus funds. The statute also 
seems to suggest that an employer’s supervisors, 
managers, and agents can be held individually 
liable 
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ARRA–Whistleblower Protections

� Applies if the employee reasonably believes there is 
evidence of:

� Gross mismanagement of any agency contract or grant 
relating to covered funds 

� A gross waste of covered funds

� A substantial and specific danger to public health or safety 
related to the implementation or use of covered funds

� An abuse of authority related to the implementation or use 
of covered funds, or 

� A violation of law, rule or regulation related to an agency 
contract (including competition or negotiation of a contract) 
or grant awarded or issued relating to covered funds
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ARRA–What Else?

� Limits on ability of employers receiving stimulus funds 
from sponsoring H-1B employees ± must show ªgood 
faithº effort to recruit U.S. workers for a particular position

� Additional funds provided to state unemployment systems 
for ªmodernizationº

� New adjusted tax withholding tables for 2009

� Tax credit for employers who hire unemployed veterans 
and disconnected youth (16-25), not employed, and not 
ªreadily employable by reason of lacking a sufficient 
number of basic skillsº after December 31, 2008
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ADA Amendments Act of 2008

� Congress emphasized broad coverage:  ªThe 
question of whether an individual’s impairment is a 
disability under the ADA [AA] should not demand 
extensive analysisº

� This ªbroad coverageº contrasts with many prior 
court decisions emphasizing narrow construction

� Expands coverage of who qualifies as disabled
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ADA Amendments Act of 2008

� ADA still requires employers to provide ªreasonable 
accommodationº to the ªknown physical or mental 
limitationsº of a ªqualified individual with a disabilityº unless 
that accommodation would constitute an "undue hardship" 
on the employer or present a direct threat to the health or 
safety of the employee or others

� A ªqualified individual with a disabilityº is still defined as 
an individual with a disability who, with or without reasonable 
accommodation, can perform the essential functions of the 
employment position

� ªDisabilityº means a physical or mental impairment that 
substantially limits one or more major life activities, a record
of such impairment, or being regarded as having such 
impairment
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ADAAAMajor Change #1 –Mitigating Measures

� Mitigating measures shall not be considered in 
determining whether an individual has a disability 
(i.e., an impairment that substantially limits a major 
life activity)

� Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999)

� U.S. Supreme Court had relied on ª43 million 
Americansº statement in original ADA and ªdiscrete 
and insular minorityº

� Ironically, eyeglasses and contact lenses can
still be considered (but employer cannot have 
a job requirement for a certain level of 
uncorrected vision unless job related 
and consistent with business necessity)
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ADAAAMajor Change #1 –Mitigating Measures

� Mitigating measures include:

� Medication

� Prosthetics

� Hearing aids

� Mobility devices

� Oxygen therapy equipment

� Assistive technology

� Learned behavioral or adaptive neurological 
modification
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ADAAAMajor Change #2 –Major Life Activity

� ADAAA expanded and clarified the definition of 
major life activity by including two non-exhaustive 
lists

� The original ADA did not attempt to define ªmajor 
life activityº but rather left that to the EEOC and 
federal courts

� Courts defined major as being important or ªof 
central importance to daily lifeº



Riddell Williams P.S. 2020

ADAAAMajor Change #2 –Major Life Activity

� Caring for oneself

� Performing manual tasks

� Seeing

� Hearing

� Eating

� Sleeping

� Walking

� Standing

� Lifting

� Bending

� Speaking

� Breathing

� Learning

� Reading

� Concentrating

� Thinking

� Communicating

� Working (broad class of jobs?  
The jury is still out)
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ADAAAMajor Change #2 –Major Life Activity

� Operation of a major bodily function

� Immune system

� Normal cell growth

� Digestive

� Bowel

� Bladder

� Neurological

� Brain

� Respiratory

� Circulatory

� Endocrine

� Reproductive
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ADAAAMajor Change #2 –Major Life Activity

� Keep in mind that these lists are nonexclusive!

� Although ªmajorº is not defined in the ADAAA, it is 
apparent that Congress wants courts to define it to 
mean less than ªcentral to daily lifeº
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ADAAAMajor Change #3 –How Much is “Substantially”

� Original ADA did not define ªsubstantially limitsº ±
EEOC defined as ªsignificantly restrictedº

� Toyota Motor Manufacturing, Kentucky Inc. v. Williams, 
534 U.S. 184 (2002) ± unanimous decision

� Court interpreted strictly to create a demanding standard for 
qualifying as disabled ± ªsubstantially in the phrase 
‘substantially limits’ suggests ‘considerable’ or ‘to a large 
degree’º

� Court held that to be substantially limited in performing 
manual tasks, an individual must have an impairment that 
prevents or severely restricts the individual from doing 
activities that are of central importance to most people’s daily 
lives - the impairment’s impact must also be permanent or 
long-term
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ADAAAMajor Change #3 –How Much is “Substantially”

� ADAAA directs EEOC to revise its regulations 
defining ªsubstantially limitsº to comply with 
Congressional intent that the ADA be broadly 
construed

� Congress did not amend or define the term ±
some disability advocates wanted it removed 
entirely ± others wanted to use ªmaterially 
restrictsº ± neither approach was adopted

� By way of comparison, Washington law provides 
that a limitation that is ªtrivialº is not ªsubstantialº
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ADAAAMajor Change #4 –Episodic and Remission Count

� ADAAA clarifies that an impairment that is episodic 
or in remission or latent is a disability if it would 
substantially limit a major life activity when active

� Thus, if an impairment comes and goes, it may still 
qualify as a disability

� Transitory and minor impairments with duration of 
less than 6 months are still excluded
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ADAAAMajor Change #5 –Expansion of “Regarded As”

� Original ADA left this issue silent ± result was that 
plaintiff needed to show higher standard

� ADAAA permits an individual to claim that he or she 
was discriminated against because of an actual or 
perceived physical or mental impairment regardless 
of whether or not the impairment actually limits or is 
perceived to limit a major life activity

� Exception!! Not if the impairment is transitory and 
minor (transitory means actual or expected duration 
of 6 months or less)
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ADAAAMajor Change #5 –Expansion of “Regarded As”

� In a bone thrown to employers, the ADAAA provides 
that there is no need to accommodate individuals 
who are only regarded as having a disability

� Some courts had previously concluded that this was 
required
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What Hasn’t Changed?

� Individual must still satisfy the job prerequisites 
(experience, licenses, etc.)

� Individual must be able to perform essential functions 
of the job with or without reasonable accommodation

� Employer is still in best position to define essential 
functions (would removing the function fundamentally 
alter the position?)

� Washington's Law Against Discrimination (substantially 
limits ability to perform his or her job) ± except between 
July 2006 and July 2007 ± more on that later?!

� Duty of reasonable accommodation

� Standard for undue hardship or direct threat
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Revised FMLA Regulations

� Effective January 16, 2009

� DOL says these changes will ªreduce uncertainty 
and provide greater predictability in the workplace 
for everyoneº

� Open questions

� Will these revised regulations themselves be 
overturned by Congress?

� Will Washington State recognize these changes?
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Revised FMLA Regulations (A)

� Military Caregiver Family Leave

� 26 weeks in single 12-month period (starts on 
first day of leave)

� Spouse, child, parent or next of kin

� Broad definition of ªcovered service memberº

� Applies to ªserious injury or illnessº incurred in 
line of duty on active duty ± PTSD??

� Can be intermittent, but must be medical 
necessity for periodic care

� NO second or third opinions or recertifications

� ªneeded to careº applies to physical or 
psychological care
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Revised FMLA Regulations (B)

� Qualifying Exigency Family Leave

� Arises when spouse, parent or child is one or has been 
called to active duty

� Up to 12 weeks during 12 month period (same as other 
FMLA leave)

� Does not apply to regular armed forces

� Does not apply to state calls to active duty (but Washington 
State has similar protections)

� Eight different reasons for leave listed in regulations

� Short notice, military events, childcare/school, financial/legal, 
counseling, rest, post-deployment, ªadditional activitiesº

� Some right to confirm details, but not much

� Can be intermittent
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Revised FMLA Regulations (C)

� Eligibility

� Mostly same as before

� 12 months of employment can be nonconsecutive in 
past seven years, but prior to seven years, need not 
count except in special circumstances 
(military/CBA)

� Non-FMLA leave can magically become FMLA 
leave at 12 months
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Revised FMLA Regulations (D)

� Serious Health Condition

� More specific rules for what constitutes continuing 
treatment by a health care provider

� Daddy can take leave to care for mommy as well as 
baby

� For chronic condition, need to visit doc at least 
twice a year

� If a holiday falls in an FMLA week, employee 
doesn't get an extra day!
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Revised FMLA Regulations (E)

� Intermittent/Reduced Schedule Leaves

� ªReasonable effortº to avoid interfering with 
operations

� New calculation for increments of leave (one hour 
is minimum, unless you are a flight attendant or 
pilot . . . )

� Not much more . .  .
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Revised FMLA Regulations (F)

� Employer Notice Obligations

� FMLA notice posting and employee handbook 
provision (translation obligation)

� Notice of eligibility (5 business days)

� Rights and responsibilities notice for person on 
leave (many details in the form!)

� Designation notice as FMLA leave (if you want 
fitness for duty upon return, say it here!)
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Revised FMLA Regulations (G)

� Employee Notice Obligations

� New regulations remove the 
language suggesting that 
employees could give notice within 
one or two days of taking leave ±
also require explanation of lack of 
30 days notice of planned leave

� Employees who experience 
unforeseen need for FMLA leave 
are typically required to follow the 
company's ªusual and customaryº
absence notification procedures, 
such as calling in before the 
employee's start time, unless 
unusual circumstances prevent 
doing so
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Revised FMLA Regulations (H)

� Medical Certification Issues

� Relaxing of rules regarding 
contacting the health care provider.

� Previously, employer 
barred from contacting employee's 
health care provider, new regulations 
permit certain company officials, such 
as legal or human resources 
professionals or leave administrators, 
to contact the health care provider.

� To protect the employee's privacy, 
the employee's direct supervisors are 
forbidden from contacting the 
employee's health care provider.  
(Also, HIPAA still applies.)
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GINA Regulations

� EEOC issued proposed regulations to implement Genetic 
Information Nondiscrimination Act of 2008

� GINA takes effect November 21, 2009

� Employer cannot deliberately acquire GI or make 
employment decisions based on GI, except:

� Inadvertent acquisition (casual conversation)

� Employer sponsored health or genetic services (voluntary 
wellness programs)

� Publicly available information (but no medical or court 
records can be searched)

� Genetic monitoring of effects of toxic substances in 
workplace

� FMLA
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Washington Safety and Health Regulations

� Swine Flu

� WISHA does not have a standard or regulation specifically 
addressing Swine flu or Avian Influenza.

� Under WISHA's Employer Responsibilities: Safe Workplace, 
WAC 296-800-110, employers must provide their employees with a 
workplace free from recognized hazards likely to cause death or 
serious physical harm

� Heat

� Applies to employees performing work in an outdoor 
environment from May 1 through September 30 
(temps 77° to 89°)

� Does not apply for 15 minutes or less in 60 minute period

� Employers must address heat in accident prevention program, 
encourage employees to consume water (one quart per hour)

� Employees showing signs of heat related illness must be relieved
of duty

� Training (in language employees can understand) is mandatory 
(personal factors and methods for avoidance of heat issues)



Recent Cases
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Ricci et al. v. DeStefano (U.S.)

� New Haven examination given in 2003 to 
firefighters for eligibility for promotion ±
African-Americans and Hispanic 
applicants scored lower than white test takers

� Civil Service Board did not use exam results to 
determine promotions ± no one was promoted

� 2nd Circuit panel (including Sonia Sontamayor) affirmed 
district court dismissal in short opinion

� Supreme Court Decision upcoming:

� Were the white firefighters victims of discrimination?

� Did the test have a disparate impact on minority test 
takers (city claims good faith belief of violation of title VII/
plaintiff's argue city must prove definite Title VII violation)?

� Were there alternate tests that could have been used (i.e., 
too much weight to multiple choice; oral examination didn't 
use real equipment)
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AT&T v. Hulteen (U.S.)

� Women had received less credit toward 
pension when on pregnancy leave vs. 
other forms of leave

� Policy changed upon passage of Pregnancy 
Discrimination Act 1978 ± but effects remained

� U.S. Supreme Court (7-2) ruled against Hulteen

� Bona fide, non-discriminatory seniority system was 
insulated from challenge under Title VII

� Rejected authority of Ledbetter Act because AT&T's 
conduct was lawful at the time it occurred
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Crawford v. Metropolitan Gov’t of Nashville (U.S.)

� Employees who report discrimination in response to an 
employer’s internal investigation are protected by the anti-
retaliation provisions of Title VII:

� Crawford was interviewed as part of employer's 
investigation into another employee's complaint of sexual 
harassment

� Crawford later reported harassment that she experienced

� Crawford's employment was terminated for alleged 
embezzlement

� Crawford sued alleging retaliation

� The Supreme Court reversed (9-0), holding that ªopposeº
should be read broadly ± even to cover an employee who 
speaks out about discrimination as part of an investigation

� Employers should include participants in discrimination 
investigations in their list of high risk employees 

� Likely to apply eventually to ADA and ADEA and other statutes
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Sprint v. Mendelsohn (U.S.)

� Plaintiff sued for age discrimination

� She sought to introduce ªme tooº evidence from 
other employees who believed they were victims 
of age discrimination

� US Supreme Court ruled that ªme tooº evidence is 
neither per se admissible or per se inadmissible

� Depends on the facts and circumstances (i.e., how 
similar, same decision makers, time frame)
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Enquist v. Oregon Department of Agriculture (U.S.)

� Food standards specialist sued agency alleging she was 
terminated in violation of her equal protection rights

� Supreme Court ruled that a ªclass-of-oneº theory of equal 
protection has no place in the public employment context

� Where government acts as an employer rather than a 
lawmaker, it has greater discretion and can make personal, 
individualized decisions so long as they do not violate 
constitutional prohibitions such as those on class-based 
discrimination

� ªGovernment offices could not function if every employment 
decision became a constitutional matterº
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14 Penn Plaza LLC v. Pyett (U.S.)

� Employer and union entered CBA requiring union members 
to submit all employment claims to arbitration (ªsole and 
exclusive remedyº)

� Three employees claimed reassignment was due to age ±
union grieved issue of reassignment, but refused to proceed 
with ADEA claim ± employees sued employer

� US Supreme Court (5-4) held that the CBA arbitration 
provision was enforceable:

� Must be clear and unmistakable

� ADEA didn't prohibit waiver of judicial forum

� Union has power to bind its members

� Beware legislative changes!
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Gross v. FBL Financial Services, Inc. (U.S.)

� Jury ruled for plaintiff on age discrimination 
claim (mixed motive case)

� Question for Supreme Court is whether a 
plaintiff who does not have ªdirect evidenceº
can switch the burden of proof to a defendant 
in a mixed motive ADEA case

� Under Title VII cases, the plaintiff can use 
direct or circumstantial evidence to prove 
that discrimination was a motivating factor 
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Hale v. Wellpinit School District (Wn.)

� New Washington definition of disability does apply 
retroactively (all causes of action accruing before 
July 6, 2006 AND after July 21, 2007)

� ADA definition (old ADA!) applies from July 6, 2006 
to July 21, 2007

� Almost any physical or mental impairment can form 
the basis of a disability discrimination claim under 
Washington law

� Employee entitled to reasonable accommodation if 
substantially limited in ability to perform her/his job
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Townsend v. Walla Walla S.D. (Wn. App.)

� Part time cook needed hearing aid to work

� S.D. hired her ± provided what it deemed to be 
accommodation

� Townsend became dissatisfied and resigned

� Court rejected Townsend's failure to accommodate claim

� When using her hearing aids, hearing impairment did not 
have a substantially limiting effect on her ability to assist in
the kitchen or wash dishes

� Note difference between court's consideration of 
mitigated/unmitigated

� Co-workers commented on how easy her disability 
was accommodated

� S.D. accommodated less than substantial limitation by 
asking co-workers to look at Ms. Townsend so she could 
lip-read and tap her on the shoulder to get her attention
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Strong v. Terrell (Wn. App.)

� School District employee sued supervisor 
for intentional and negligent infliction of 
emotional distress and civil rights claims

� Alleged verbal abuse, screaming, repeated 
ªblonde jokesº as well as ridicule (bad house, 
parenting), spat in face

� Court rejected outrage claim ± not beyond all 
bounds of decency

� Reversed SJ on negligent infliction claim ± more 
than workplace personality dispute ± ªrude, 
boorish and mean spiritedº
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Danny v. Laidlaw Transit (Wn.)

� Establishes ªclear mandate of public 
policyº in Washington of protecting 
domestic violence survivors and their 
families and holding their abusers accountable

� Washington also has (since 2008) statutory 
protection for domestic violence victims

� Danny (and five children) experienced ongoing 
domestic violence ± she requested leaves of 
absence

� Plaintiff now has wrongful discharge AND 
statutory remedies
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Hollenbeck v. Shriner’s Hospital (Wn. App.)

� Hollenbeck terminated from Director position

� Hospital advised her verbally that termination was due to 
the fact that she, as a hospital leader, failed to stop 
employees from negative discussion about a recent 
meeting

� Hollenbeck applied for unemployment compensation -
Hospital (actually the Human Resources Director) stated 
that top leadership positions were unable to work together 
± ªno misconduct on her partº

� In litigation, Hospital provided another reason ±
Hollenbeck disclosed information about an ongoing 
investigation in violation of Hospital policy

� Court reversed SJ on retaliation ± inconsistent statement 
created dispute of fact
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Rothwell v. Nine Mile Falls S.D. (Wn. App.)

� Rothwell worked as custodian ± called and asked 
to start her shift early (S.D. didn't explain why)

� Assigned to clean the scene ± later to check for 
possible bombs at the school ± later to serve 
cookies and coffee to grief counselors

� She claimed to have developed PTSD ± not 
covered by workers' compensation

� Washington court allowed Rothwell to proceed 
with lawsuit against S.D. for emotional distress 
damages despite workers' compensation immunity
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Ruschner v. ADTSecurity Systems (Wn. App.)

� Door to door salesman sexually 
assaulted 14 year old girl at 
parents' home

� Employer was a franchise of ADT
that had signed a contract with ADT
promising to conduct criminal 
background checks ± failed to comply here

� Court ruled that plaintiff can proceed with 
negligent hiring lawsuit

� Contract provided standard

� Question of fact regarding results of check
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Duncan v. Alaska Federal Credit Union (Wn. App.)

� Former employee brought claim for unpaid commissions 
in 2003 and 2004

� Employer had lowered annual compensation in middle of 
2003

� Could employer change an at will employee's annual 
compensation plan?  Yes – Employer did this in 2004

� Could employee proceed with handbook claim for lower 
commissions in 2003 based on ªspecific promises in 
specific circumstances?º Yes (ªsalary adjustments will 
proceed no more frequently than annuallyº)

� Disclaimer not enough
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Mills v. Western Washington Univ. (Wn. App.)

� Mills was tenured theatre professor 
at WWU

� Demeaning

� Threatening

� Insulting

� School suspended him for two quarters ±
suspension reversed because hearing was closed 
to the public

� Don't try this in the private sector ± or at home!
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McGinnity v. Autonation (Wn. App.)

� Unpaid vacation benefits constitute 
ªcompensation due by reason of employmentº
or ªwagesº within the meaning of Washington 
law

� Employer had contractually promised payment 
of vacation benefits
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Dumont v. City of Seattle (Wn. App.)

� White firefighter claimed that Seattle Fire 
Chief unlawfully failed to promote him and 
instead promoted a less qualified African-
American applicant

� City had ªrule of 5º for promotions

� Fire Chief had promoted minority applicant in 
4 out of 4 occasions when he did not 
promote the top scoring candidate

� Court reversed SJ and allowed case to 
proceed to trial
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� Eating is now listed as major life activity

� The old ªsubstantially limitedº standard was tossed 
out (plaintiff needed to snack every few hours, 
question of fact as to whether this was a substantial 
limitation of eating)

� Impairment is reviewed in unmitigated state

Rohr v. Salt River Project (9th Cir.)

� First ADAAA decision

� Insulin-dependent diabetic employee ±
disabled under ADAAA

� Court rejected employer's job certification test that 
screened out folks with high blood pressure
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Dukes v. Wal Mart (9th Cir.)

� Pending before 9th circuit en banc panel

� Class action with 3 million members

� Two main issues

� Promotions based on subjective decisions

� Pay disparity across stores based on sex
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Lukovsky v. City & County of San Francisco (9th Cir.)

� Plaintiffs applied for jobs in 2000 ± rejected

� Plaintiffs found out in 2005 that preferential 
treatment given to Asian and Filipino applicants

� Ninth Circuit dismissed claims as barred by 
statute of limitations ± applicants knew of 
adverse decision, even if they did not know that 
the action was potentially unlawful
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Aramark v. SEIU (9th Cir.)

� No-match letters sent by Social Security Administration to 
Aramark

� Aramark notified employees that they needed to clear up the 
discrepancy within a three-day period.  Those that failed to clear 
up the problem were terminated

� Arbitrator ordered workers reinstated, but Aramark sought to 
overturn arbitration award in federal court

� Ninth Circuit agreed that public policy requires compliance with
immigration laws, but not enough to overturn award:

� no-match letters can result from typographical and other 
innocent errors, and of themselves do not indicate that an 
employee is undocumented;

� three-day period employees were given to address 
discrepancies was too short, and failure to respond within 
that time could not reasonably be interpreted as providing 
constructive notice that they were undocumented;

� Aramark had no evidence establishing any employee's 
actual immigration status
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Chalk v. T-Mobile USA, Inc. (9th Cir.)

� Non employment case in Oregon

� Arbitration agreement in consumer 
agreement included waiver of 
class action

� Ninth Circuit held that class action 
waiver was substantively unconscionable and 
unenforceable under Oregon law
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Nelson v. NASA (9th Cir.)

� Ninth Circuit struck down government agency's wide 
ranging background check for applicants and current 
employees, which included:

� Disclosures of mental health history

� Past use of, and counseling for, controlled substances

� Past arrests, regardless of whether they resulted in the 
filing of charges

� Names of three references, each of whom will be asked 
by the government to complete a questionnaire regarding 
what they know of the employee

� Court also rejected government's ªexpress privacy waiver,º
which could have been used to obtain personnel files from 
past employers and other data
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Quonv. Arch Wireless (9th Cir.)

� Ninth Circuit ruled that Ontario Police 
Department violated the Fourth Amendment 
rights of an employee and others to whom he 
sent text messages when the department obtained 
transcripts from the service provider and examined the 
messages' contents to determine whether a monthly overage 
charge resulted from personal use

� Quon had a reasonable expectation of privacy given his 
reliance—by paying overage charges—on an informal 
department policy permitting personal pager use

� Search was not aimed at uncovering misconduct

� Department could have warned Quon it would prospectively 
review messages for personal use or first given him an 
opportunity to redact the transcripts
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Other Circuit Cases - General

� Turner v. Public Service of Colorado (10th Cir.) ± Court 
rejects claim of excessive subjectivity in hiring 
process

� Lightner v. City Wilmington (4th Cir.) ± Court upholds 
dismissal where plaintiff admitted at deposition that he 
believed personal dispute motivated discharge

� Petts v. Rockledge Furniture (7th Cir.) ± Court gives broad 
reading of stray remarks

� Soto v. Core-Mark (8th Cir.) ± Court upholds SJ given 
employer's good faith belief that plaintiff was sleeping 
on the job
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Other Circuit Cases - Religion

� Webb v. Philadelphia (3rd Cir.) ± Court allowed city to 
prohibit Muslim policewoman to wear head scarf

� EEOC v. Firestone Fibers (4th Cir.) ± Court upholds 
discharge of Sabbatarian who refused to work on his 
Sabbath and 15 other religious holidays
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Other Circuit Cases –Sex and Age

� Chadwick v. WellPoint, Inc. (1st Cir.) ± Court upholds jury 
verdict for plaintiff because employer treated mother of 
four children less favorably than mother of two children

� Hall v. Nalco Co. (7th Cir.) ± Court reversed summary 
judgment where female employee was fired because 
she was undergoing in vitro fertilization

� Monteagudo v. Asociacion de Empleados (1st Cir.) ±
Court reversed summary judgment where female 
employee failed to report harassment because HR 
director was ªdrinking buddyº of supervisor
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Other Circuit Cases –Sex and Age

� Thornton v. FedEx (6th Cir.) ± Court affirmed summary 
judgment on sex harassment claim where employer 
had offered return to work under different supervisor

� Nagle v. Village of Calumet Park (7th Cir.) ± Court 
affirmed summary judgment for employer despite 
police chief referring to officers as ªold white mother 
fuckersº and commenting that some officers were too 
old for the job
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Other Circuit Cases –Disability

� Trujillo v. PacifiCorp (10th Cir.) ± Court reverses summary 
judgment for employer where married employees were 
discharged while son was undergoing treatment for 
terminal brain cancer

� Tjernagel v. Gates Corp. (8th Cir. 2008) ± Court affirmed 
summary judgment where employer refused to 
accommodate employee's medical restrictions by 
eliminating mandatory overtime ± unable to perform 
essential job function



Laws on the Horizon
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Employee Free Choice Act (EFCA)

� Just short of 60 votes in the 
Senate

� Main sticking points

� Elimination of secret ballot 
elections

� Mandatory arbitration if parties 
cannot agree on first contract

� Possible compromises

� 30/50/70

� Union access to premises

� Heightened penalties
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ENDA

� Employment Non-Discrimination Act

� Would prohibit discrimination because of sexual 
orientation and gender identity under federal law

� Exemption included for employer dress codes, 
small employers, religious organizations and the 
military
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Paycheck Fairness Act

� The Paycheck Fairness Act has already passed in the 
House in 2009

� It would significantly alter federal pay discrimination claims 
(currently, employers can defend by pointing to ªany factor 
other than sexº ± now it will require a ªbona fide factor 
other than sexº)

� Paycheck Fairness Act would make punitive and 
compensatory damages available under the Equal Pay Act 
of 1964 (the ªEPAº) without requiring proof of 
discriminatory intent

� It would be easier for plaintiffs to become parties to class 
action lawsuits under the EPA by requiring plaintiffs to 
"opt-out" of such lawsuits, rather than ªopt-inº as under 
current law
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Healthy Families Act

� Would guarantee employees 
7 paid sick days for own illness 
or sick family members (spouse 
would be defined by state law)

� Covers all employers with 15 or more employees

� Pro-rata for part time employees

� Covers sickness or doctor's appointments

� Prohibits employers from taking away any leave as 
a result of the Act
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Paid Vacation Act 

� Would guarantee employees 
at least one week of paid 
vacation annually

� Covers all employers with 
100 or more employees

� After 3 years, entitlement would double to two 
weeks (and smaller employers would be required 
to offer one week)

� Anyone working 1,250 hours per year after one 
year would be eligible
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Civil Rights Act

� Sweeping changes to many statutes

� Lowers burden of proof to get attorney fees

� Prohibits mandatory arbitration agreements in 
employment contracts

� Allows recovery of expert fees

� Removes compensatory and punitive damages 
caps from Title VII (similar to Section 1981)

� Prohibits denial of back pay to illegal immigrants

� Expands equal pay claims under FLSA
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Arbitration Fairness Act

� Amends Federal Arbitration Act to make any 
predispute arbitration agreements invalid and 
unenforceable if it requires arbitration of:

� An employment, consumer or franchise dispute

� A dispute arising under any statute intended to 
protect civil rights or regulate contracts between 
parties of unequal bargaining power

� Virtually wipes out mandatory arbitration 
agreements

� Would explicitly overturn Penn Plaza case
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Working Families Flexibility Act

� The ªunion of oneº Act

� Requires good faith negotiations with every employee who 
desires a change of days of work, hours of work or location 
of work

� 5-step process of meetings and written documents

� If not granted, employer must give reasons in writing and 
specify

� Costs of agreeing to change

� Effect of change on customer demand; and

� The overall financial resources of the company

� Weingarten rights at meetings

� Penalty of $1,000 for violation
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FOREWARN Act/ALERT Act

� Would amend WARN to lower coverage to 
employers with 50 or more employees 
(down from 100)

� Require 90 days advance notice of mass layoff 
or closing (up from 60)

� Double the amount of back pay an employer 
owes if notice not given
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Protecting American Workers Act

� Amend OSHA

� Extend coverage to public sector

� Strengthen whistleblower protections 
for employees who report unsafe condition

� Increase employer penalties (minimum of $50,000 if 
willful violation or death)

� Increase criminal penalties for death or injury

� Require employers to provide personal protective 
equipment

� WISHA usually follows OSHA
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More FMLA/Paid Leave Changes

� Various bills seek to amend FMLA to:

� Encourage states to establish paid leave (insurance 
program for 8 weeks of paid leave, sliding scale 
based on employee's income)

� Expand coverage to employers with 25 employees 
(down from 50)

� Grant leave for domestic violence and sexual 
assault victims

� Grant 24 hours of leave every 12-months for school 
activities

� NOTE:  U.S. House of Representatives just passed 
bill requiring federal government to provide 4 weeks 
of paid leave for birth or adoption of baby
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National Labor Relations Board Decisions

� President Obama appointed former 
Teamsters lawyer, Wilma Liebman, 
to National Labor Relations Board Chair

� Pro-union members will likely have 
a 3-2 majority soon (two proposed 
nominees, Craig Becker and Mark 
Pearce, announced recently ± both 
union lawyers)

� Board decisions likely to be reversed

� Dana Corp. ± Employer's voluntary recognition of a union 
did not bar a decertification or rival union petition filed 
within 45 days of the notice to employees of the voluntary 
recognition
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National Labor Relations Board Decisions

� Harborside Healthcare Inc. - Solicitation of an 
authorization card by a supervisor has an ªinherent 
tendencyº to coerce the employee solicited and 
therefore the challenging employer does not have to 
establish that the supervisor engaged in coercive 
conduct

� Register Guard - Employers have a basic property 
right regarding their email systems and are entitled to 
promulgate and enforce blanket ªbusiness onlyº e-
mail policies.  This decision also allowed the 
employer to distinguish between solicitation related 
to the employee©s right to organize under §7 of the 
NLRA and other charitable or personal solicitation on 
its email system (jokes, baby announcements, etc.)
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National Labor Relations Board Decisions

� Oakwood Healthcare, Inc. - Made it easier for an 
employer to classify someone as a supervisor and 
thus exclude them from union representation

� IBM Corp. - Employees in non-unionized 
workplaces do not have Weingarten rights (i.e., the 
right to have a coworker present at an investigatory 
interview), overruling Epilepsy Foundation of 
Northeast Ohio, 331 NLRB 676 (2000) enf. 268 F.3d 1095 

(D.C. Cir. 2001), which in turn overruled Sears, 
Roebuck & Co., 274 NLRB 230 (1985)
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Washington State Worker Privacy Act

� Ostensibly designed to prohibit employer 
communication regarding ªpolitical mattersº or 
ªreligious mattersº

� Real purpose is to stop anti-union communication ±
died a bizarre death this session (might be pre-empted 
by NLRA in any event)

� Employer cannot require an employee to:

� Attend a meeting, or

� Listen to, respond to, or participate in any other 
communication when:

� The purpose of the requirement is to ªensureº that employees 
receive communications relating to political or religious 
matters or to ªinfluence the employee's beliefs, opinions, or 
actions about political or religious mattersº
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Washington State Worker Privacy Act

� Bill defines ªpolitical mattersº as matters directly 
related to:

� Candidates

� Elected officials

� Ballot propositions

� Legislation

� Election Campaigns

� Political parties
� Social, community, and labor or other mutual aid 

organizations
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Washington State Worker Privacy Act

� ªReligious mattersº include all aspects of religious 
observance and practice, as well as belief

� Damages include:

� Injunctive relief

� Rehiring or reinstatement

� Back pay and benefits

� Damages for any ªreasonably foreseeable losses sustained 
by the employeeº

� Also 100% of back pay as liquidated damages

� Attorneys fees and costs

� Bill would require posting a notice of rights in 
conspicuous place
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And if you can believe it, there is more

� E-verify

� Health care reform

� Immigration reform

� Social networking sites

� Patriot Employers Act

� More ARRA?
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What Is An Employer To Do?

� Remember the basics:  Sound management will 
avoid problems with most, if not all, of the cascade 
of new laws

� Managers/supervisors must engage consistently 
with employees ± weak management will expose a 
company to unacceptable risk in this environment

� Appearances matter in 2009

� Stay tuned to rapidly changing developments



Questions?

Please contact us any time with additional questions.

Robert M. Howie
206.389.1561
rhowie@riddellwilliams.com


