














































































































Riddell Williams P.S. 5656

Need to Care for Another

� FMLA leave to care for a child, spouse or parent includes:

� Physical and psychological care

� Family member cannot care of herself, such as transportation 
to a doctor

� Providing comfort or reassurance to a child

� Filling in for other family members or making arrangements 
for other care

� Remember:  Don’t get cute!



Riddell Williams P.S. 5757

Employee Obligations 

� If the leave is foreseeable, the employee must give notice as 
soon as practicable

� The employee must schedule planned medical treatments so 
as not to disrupt the employer’s operations



Riddell Williams P.S. 5858

What Constitutes Employee Notice?

� The employee does not need to use the magic word “FMLA.”
An employee must only provide:

� Verbal notice sufficient to make the employer aware that 
the employee needs FMLA-qualifying leave, and the 
anticipated timing and duration of the leave

� Burden on employer to inquire further

� WARNING:  Your managers and supervisors must learn to 
recognize an FMLA request that does not use magic words 
like “FMLA” or “disabled”



Riddell Williams P.S. 5959

Certification

� An employer may require an employee to provide medical 
certification from a health care provider to justify the medical
leave

� Request for certificate should be made when the employee gives 
notice of the need for leave, or within two days thereafter

� Employer may require second (and sometimes a third) opinion at 
its own expense; but second/third opinion providers must not 
ordinarily be employed by the employer 



Riddell Williams P.S. 6060

Health Care Provider

� A health care provider can be a:
� doctor of medicine or osteopathy
� podiatrist
� dentist
� clinical psychologist
� optometrist
� chiropractor
� nurse practitioner
� nurse-midwife
� clinical social worker, or
� Christian Science practitioner



Riddell Williams P.S. 6161

What May the Certification Form Request?

� The conservative answer:  Use DOL Form WH-380
� http://www.dol.gov/esa/regs/compliance/whd/fmla/wh380.pdf

But, again, don’t get cute! 



Riddell Williams P.S. 6262

Questions re Adequacy of Certification

� Pop Quiz:

� May the employer demand re-certification?

� May the employer contact the healthcare provider?

� If not the employer, then who?

� May the employer require a second opinion?  If so, from whom?

� May the employer require a third opinion?  If so, from whom, and
to what effect?

� Who pays?



Riddell Williams P.S. 6363

Recertification for FMLA Absences

� Not before period specified on certification form; or more 
frequently than every 30 days, unless:

� Change in circumstances (frequency, duration, severity 
of condition, complications)

� New information casts doubt upon validity of original 
certification

� Employer must pay



Riddell Williams P.S. 6464

Employer’s Obligations

� Post notices, including advance notice requirement and “paid 
leave” requirements

� Have a written FMLA policy; and distribute it:
� Employer has no right to penalize employee for failure to 

follow FMLA-requirements unless employer can prove it has 
given proper notice of FMLA rights and obligations

� Provide notice of FMLA entitlement and employee obligations 
within 2 days of notice of need for leave

� Designate leave as FMLA leave and notify the employee in writing

� Record keeping requirements



Riddell Williams P.S. 6565

Intermittent/Reduced Schedule Leave

� May take intermittent leave or on a reduced leave schedule for 
own or child, parent or spouse’s serious health condition

� When medically necessary for planned and/or unplanned 
medical treatment of a related serious health condition, or to 
deal with consequences of a chronic serious health condition

� Employer can require certification to explain medical necessity 
for intermittent/reduced schedule leave and the approximate 
duration of the leave



Riddell Williams P.S. 6666

Alternative Position for Intermittent/Reduced Schedule 
Leave

� If an employee is on foreseeable intermittent leave or reduced 
schedule leave (i.e. planned treatment, birth/adoption of a child), an 
employer may move employee to an alternative position, with 
equivalent pay and benefits, that better accommodates recurring 
periods of leave

� Equivalent job duties not required for this type of transfer

� But this is for temporary conditions only; not chronic conditions



Riddell Williams P.S. 6767

Pay During Leave

� Leave may be unpaid

� Employer may require substitution of accrued vacation, personal 
or family leave for any unpaid FMLA leave:

� But only if employees provided with advance notice of this 
requirement

� And this must not contravene any provision of the applicable 
collective bargaining agreement



Riddell Williams P.S. 6868

Benefits During Leave

� Employee must receive the same health care benefits as if he or 
she was still working (and subject to same premium payment 
requirements).

� No right to accrual of benefits, such as vacation and sick leave, 
except:

� What if company policy provides for accrual of benefits while 
on personal leave or some other non-FMLA leave?

� Employer policy determines entitlement to non-healthcare 
benefits



Riddell Williams P.S. 6969

Rights Upon Return

� Employee has an (almost) absolute right to be reinstated to the 
same or (if necessary) equivalent position if able to return before 
FMLA leave expires

� Equivalent means equivalent in most every respect



Riddell Williams P.S. 7070

Key Employee Exception

� Key employee exception almost unenforceable:

� Almost nobody is a key employee:  Only top 10% paid 
employees w/in 75 miles of the employee’s worksite

� Key employees have a right to leave; but no right to return

� But notice of intent to assert the exception must be given at 
the onset of leave so employee may decline to take the leave

� And employer must prove “substantial and grievous economic 
injury” both at onset of leave and (if requested) on employee’s 
request to return to work



Riddell Williams P.S. 7171

Fitness-for-Duty Certification

� May be required on a non-discriminatory basis

� This is not the same as an FMLA certification:  All it needs to say 
is:  “the employee is able and qualified to return to work”

� Employer may require employee to pay for this



Riddell Williams P.S. 7272

FMLA; WA FLA; WA HRC Pregnancy Disability Reg: 
Leave Timeline

Birth 6 weeks 12 weeks 18 weeks

12 weeks6 weeks
WSHRC Pregnancy 

Disability Washington FLA

Family and Medical Leave Act 
(FMLA) 12 weeks



The Americans With Disabilities Act as Amended
(the “ADAAA”)

29 U.S.C. 2601 et seq



Riddell Williams P.S. 7474

FMLA:  We’ve Only Just Begun  . . . To Provide Leave

� When FMLA ends and the employee is unable to return to work . . .

� This is just the beginning of the employer’s obligation to 
provide leave (or, at least, to consider whether such leave can 
be provided as a reasonable accommodation)

� Every state and federal court in our land says leaves of absence
can be a form of reasonable accommodation, even really long 
and disruptive leaves



Riddell Williams P.S. 7575

The Ninth Circuit And ADA Leaves of Absence

� Leaves of absence can be a reasonable accommodation:

� Even if “ lengthy, unpredictable, and likely to be fruitless”

� “ The ADA does not require an employees to show that a leave of 
absence is certain or even likely to be successful to prove that it 
is a reasonable accommodation…”

� The duty to accommodate is a continuing duty- not exhausted 
by one effort

� Individualized assessment = no hard and fast rules; no arbitrary
deadlines; no automatic one-year termination rules



Riddell Williams P.S. 7676

ADAAA and WLAD:  Everyone Is Disabled!

� WA’s expanded definition of disability:  A sensory, mental, or 
physical impairment that:

� Is medically cognizable or diagnosable;  or
� Exists as a record or history;  or
� Is perceived to exist, whether or not it exists in fact
� May be temporary or permanent
� Need not limit the ability to work generally or at a 

particular job
� Need not limit any other activity within the scope of the 

WLAD

� Effective as of January 1, 2009, ADAAA now instructs our 
courts not to spend undue time on consideration of whether 
someone is disabled



Case Studies



Riddell Williams P.S. 7878

Case Study No. 1:

� Project Manager Paul receives a jury summons.  At the time of 
the summons, Paul is the mission-critical manager of a 
gazillion-dollar project that must be delivered to a customer in 
3 weeks or life-as-we-know-it at his employer will come to an 
end. Paul’s supervisor urges Paul to contact the courthouse 
to ask for a jury deferral until some time next year.  Such 
deferrals are routine, but Paul doesn’t feel comfortable 
making this request.  He misses one week of work on a civil 
jury trial that is dismissed by the judge at the close of the 
plaintiff’s case in chief.  Six months later, Paul receives an 
unfavorable performance review because he is not a team 
player, and is subsequently demoted to a lower paying 
position.

� Discuss the viability of Paul ’s claims
� Does it matter if life-as-we-know-it actually ends?



Riddell Williams P.S. 7979

Case Study No. 2:

� Nurse Nancy is a Nursing Director at a busy Seattle hospital.  
She decides to enlist as an Army nurse, and she provides the 
hospital with a written resignation letter with only 3 days notice.  
Because the hospital requires its Director-level employees to 
give 2 weeks notice of any voluntary resignation, it gives her a
no-rehire classification and declines to rehire her when she 
returns to re-claim her position 6.5 years later.  Nancy threatens 
to file a lawsuit for violation of her rights under USERRA.  The 
Hospital can prove that it always gives a no-rehire status to any 
Director-level employee who resigns with less than 3-days 
notice.

� What will the Seattle Times headline say when it discovers Joan’s 
lawsuit has been filed?

� Does Nancy’s “ letter of resignation” exempt her from USERRA’s
protections?

� Will Nancy prevail in her USERRA lawsuit?



Riddell Williams P.S. 8080

Case Study No. 3:

� Clerical worker Clancy has had spotty attendance for the last two years.  He 
has exhausted all 12 weeks of his FMLA leave because of his own serious 
health condition.  But he continues to be absent all the time due to 
“ personal problems.” On the day his employer is about to fire him for 
attendance problems, he is no-show/no-call.  At 4:30 p.m. that same day, he 
sends an e-mail stating he will be absent from work for three months 
because his mentally-ill wife has been physically abusing his children and 
he needs to move to a safe place and seek legal counsel to protect his 
children.  The employer asks Clancy for proof that he needs this time off, 
and he sends a neatly-written note which says he needs this time off to 
protect his children.

� What does the employer do?
� Does it matter that they were already going to fire him before he notified 

them about the reason for his leave?
� Clancy wants to return to work after 4 months, but his employer hired a

replacement who is a wheelchair-bound, foreign-born, racial minority 
for whom the employer built a special wheelchair ramp at a cost of 
$3,000.  What now?



Riddell Williams P.S. 8181

Case Study No. 4:

� Tech worker Terry works for temp agency IT Experts, but he has 
been on a two-year assignment to Mega-Firm doing various tech 
things under the direction and control of a Mega-Firm supervisor.  
Just before his two-year assignment is about to end, he is called to 
serve in Iraq.  He returns after 18 months to reclaim his position.  IT 
Experts tells him “ sorry, but your two-year assignment at Mega-
Firm ended one month after you left, and it would have ended even 
if you stayed, so we don’t need to offer you a position.” But Terry 
learns that Mega-Firm entered into a new two-year contract with IT 
Experts about 3 months into his Iraq service, and someone else 
with the same qualifications is doing exactly the same job that he 
was doing before he went to Iraq.

� Discuss potential USERRA claims and defenses:  Terry, IT Experts, 
Mega-Firm

� Does the replacement employee have any rights here?



Riddell Williams P.S. 8282

Case Study No. 5:

� Rocket scientist Ricki suddenly develops massive migraines that 
strike without warning about once a week.  Ricki’s chiropractor 
completes a Medical Certification form which says her migraines 
are caused by spinal misalignment, and says she will need to be 
absent from work at unpredictable intervals during the next 6-12 
months while the the chiropractor works to resolve the 
misalignment problem.  Two months later, Ricki learns she is 
pregnant.  Three months into the pregnancy her ARNP gives Ricki a 
note which says she needs to take 6 months off because her back 
problems are being exacerbated by her pregnancy.  Because of her
back problems, Ricki has a C-section, and her Osteopath says Ricki
needs 6 weeks to recover from surgery.  Six weeks after giving 
birth, Ricki asks for 12-weeks of time off to care for her child.

� Yes?  No?   Maybe?



Riddell Williams P.S. 8383

Case Study No. 6:

� Paramedic Paul takes 12 weeks of FMLA leave because of major 
surgery, but his recovery is slower than expected.  His doctor 
provides a note that says he needs 3 more weeks off.  Then 
another note which says he needs 5 weeks.  Then the doctor 
says there has been a complication, and he’s not sure whether 
Paul can ever come back to work, but he needs at least another 6
months off work for a second surgery.  Finally, Paul returns to 
work after a total of nine months of missed work.  Two weeks 
later, his wife is ordered to active duty in the military, and Paul 
asks for 10 days off to prepare for her departure.  Six months 
later, his wife is seriously injured while on active duty in the
Navy, and Paul asks to be placed on a half-time work schedule 
for six months to care for his seriously injured wife.

� What are the employee’s rights?



Questions?

Please contact us any time with additional questions.


