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If you understand and are prepared to do the follow ing, you do not need to read Part II of this alert, w hich sum m arizes the 

Stim ulus Act changes to CO B R A Continuation of Coverage. 

 

Part IPart IPart IPart I    ----    A ction Item sAction Item sAction Item sAction Item s    
Identify all the individuals that term inated em ploym ent on or after Septem ber 1 , 2008 and provide proper notification of 

the new  subsidy under CO B R A.  This includes: 

• D evelop proper notices – D O L m odel notices should be available M arch 19 , 2009. 

• U pdate CO B R A election notices and provide to qualified beneficiaries w ith qualifying events going forw ard. 

• Send notice to current CO B R A qualified beneficiaries that are assistance eligible em ployees eligible for a subsidy. 

• B y April 18 , 2009, send the special election notice to individuals w ho are otherw ise assistance eligible individuals but 

not receiving CO B R A continuation of coverage. 

Track qualified beneficiaries receiving the subsidy and com ply w ith the proper reporting requirem ents to the IR S. 

Collect w aivers from  highly com pensated em ployees foregoing the subsidy. 

If applicable, discuss these requirem ents w ith your CO B R A adm inistrator to ensure it has the proper notices and reporting 

process in place to assist you in your com pliance obligations. 

 

Part II Part II Part II Part II ----    O verview  of N ew  ProvisionsO verview  of N ew  ProvisionsO verview  of N ew  ProvisionsO verview  of N ew  Provisions        
Earlier this w eek President O bam a signed the Am erican R ecovery and R eim bursem ent Act.  The provisions of the Act 

include significant changes to CO B R A continuation of coverage for qualified beneficiaries w ho are “assistance eligible 

individuals” (AEI) for a period of no m ore than 9  m onths.  This subsidy, at 65%  of the CO B R A prem ium , is available 

effective M arch 1 , 2009. 

 

There is a special CO B R A election period available to individuals w ho w ould otherw ise be an assistance eligible individual, 

but did not elect CO B R A continuation of coverage w hen it w as initially offered (or elected and later dropped coverage).  

Individuals w ho w ere involuntarily term inated on or after Septem ber 1 , 2008 m ust be notified of their ability to elect 

continuation of CO B R A coverage and receive the subsidy.  They w ill have the opportunity to elect CO B R A on or after 

February 17 , 2009 and ending 60  days after the date a notification is sent to the individual.  CO B R A coverage w ill be 

offered from  first period of coverage after February 17 , w hich for m ost plans w ill be M arch 1 , 2009. 

 

G enerally, the em ployer w ill receive a reim bursem ent for the am ount of prem ium s not paid by the AEI by virtue of the Act.  

This w ill be 65%  of the CO B R A prem ium  (unless the em ployer directly subsidizes the total CO B R A prem ium ).  U pon 

receipt of the AEI’s prem ium  paym ent, the em ployer m ay reduce payroll taxes in an am ount equal to the portion of such 

reim bursem ent related to the prem ium .  Payroll taxes include w age w ithholdings, em ployee FICA taxes and em ployer FICA 

taxes. 



 

 

 

The availability of the reim bursem ent is based on the am ount of prem ium s that w ould otherw ise be paid by the AEI w ithout 

the Act.  Thus, it appears that arrangem ents m ade by the em ployer to pay a portion of the CO B R A prem ium  (e.g. in som e 

severance agreem ents) are not considered for purposes of this subsidy and reim bursem ent.  The subsidy is based only on 

the portion of the prem ium  payable by the em ployee and not the em ployer’s contribution. 

 

The subsidy ceases to apply (and a plan adm inistrator m ay again charge the full CO B R A prem ium ) as of the earliest of the 

date AEI becom es eligible for coverage (not actually covered) under another group health care plan or M edicare coverage; 

or nine m onths after the first day of the first m onth to w hich the subsidy applies; or the end of the m axim um  CO B R A 

coverage period required by law ; or for an AEI w ho elects CO B R A during this special enrollm ent period, the end of the 

m axim um  CO B R A coverage period that w ould have applied if the AEI had elected CO B R A coverage w hen first entitled to 

do so.  U nless the law  is am ended, the federal subsidy w ill end for qualifying events occurring after D ecem ber 31, 2009. 

 

The full subsidy w ill not be available to certain high incom e individuals.  An individual w ith an adjusted gross incom e for 

the taxable year exceeding $145,000 ($290,000 for a joint return) w ill need to repay the subsidy for all m onths received 

during the taxable year.  This is handled by an increase in the taxpayer’s liability for the year equal to such am ount, 

referred to as the recapture tax.  If the taxpayer’s adjusted gross incom e is betw een $125,000 and $140,000 (or 

$250,000 and $290,000 for joint filers) the prem ium  subsidy is available on a proportioned basis.  H ow ever, individuals 

m ay w aive the right to the prem ium  subsidy for all periods of coverage.  This w aiver is perm anent and the individual m ust 

provide w ritten notice to the em ployer.  The w aiver avoids the recapture tax should the incom e threshold be exceeded. 

 

The em ployer w ill need to subm it reports to the IR S  in a tim e and m anner to be determ ined that include an attestation of 

the involuntary term ination of em ploym ent of each em ployee claim ing a subsidy; the am ount of payroll taxes offset by the 

reim bursem ent; the tax identification num bers of all covered em ployees; the am ount of the subsidy reim bursed w ith 

respect to each covered em ployee; and the type of coverage (one individual or tw o or m ore individuals) associated w ith the 

subsidy. 

 

The foregoing is only a brief sum m ary of the changes and m any of the details m ay need future guidance.  Please contact 

us w ith any questions. 
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